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Summary

The Commissioner of Inland Revenue (the Commissioner) sought orders striking out certain
paragraphs of the first defendant’s statement of defence on the basis that the identified
paragraphs disclose no reasonably arguable defence.

The Commissioner argued that s 109 of the Tax Administration Act 1994 (TAA) barred the first
defendant, Xiaoquan Jia, from challenging the correctness of income tax assessments in these
civil debt proceedings.

One week before the hearing, the first defendant applied for an interim stay. He argued that
he was applying for the Commissioner to amend the assessments under s 113 of the TAA (s
113 application) and that the proceedings should be stayed pending its determination.

The Court dismissed the stay application and granted the Commissioner’s strike-out
application.

Impact

The decision confirms:
e the broad scope of s 109 in preventing collateral challenges

e thatas 113 application will rarely justify a stay
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e that disputes must be pursued within the statutory disputes process under Parts 4A
and 8A of the TAA

Facts

The Commissioner issued income tax assessments (Assessments) for the first defendant for
the 2014 to 2016 tax year. The first defendant commenced challenge proceedings against the
Commissioner under Part 8A of the TAA in the Taxation Review Authority (TRA).

The Assessments were upheld by the TRA without alteration on 29 October 2021 (TRA
Decision).

Civil proceedings were issued to recover the debt. The Commissioner sought to strike out
certain paragraphs of the of the first defendant’'s statement of defence on the basis s 109
prevents the first defendant from seeking to dispute the Assessments in the context of these
debt proceedings.

The Commissioner also submitted that the first defendant is estopped from pleading the
identified paragraphs by res judicata and issue estoppel so that the relevant pleadings should
be struck out as an abuse of process.

The first defendant filed an application for an interim stay on the basis that he was filing the s
113 application. A copy of the s 113 application was provided at the strike out hearing.

Following the hearing, a memorandum was filed on behalf of the Commissioner attaching a
copy of a letter from the Commissioner dated 10 October 2025 declining to consider the first
defendant's s 113 application. The letter stated:

The Commissioner declines to consider Mr Jia's application to amend his assessments
under section 113. Section 113 is only engaged where the Commissioner thinks it is
necessary to amend an assessment in order to ensure its correctness. The assessments
sought to be amended in Mr Jia's application have previously been challenged by Mr Jia
and determined to be correct by a Hearing Authority using its powers under section 138P
of the TAA. The Commissioner is accordingly satisfied that the assessments in question
are correct.

The first defendant filed a memorandum in response advising they had filed an application for
judicial review "to quash the declinature and to remit the section 113 Application for further
consideration”. The memorandum recorded that the prospect of filing judicial review
proceedings had been outlined in counsel’'s oral submissions at the 18 September 2025
hearing. Counsel further noted that the terms of the stay order sought remain the same, except
that the grounds are now to allow the determination of the judicial review application.
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1. Whether a stay should be granted pending judicial review.
2. Whether certain paragraphs of the statement of defence should be struck out on the
basis they disclosure no reasonably arguable defence.

Decision

The Court found there were no rare or compelling circumstances justifying a stay. Even if the
judicial review proceeding was successful there is no reasonable prospect that the
Commissioner would do so when the context and background are considered.

The Court noted the TRA Decision stated the Commissioner’s quantification of construction
costs could not be said to lack reason, integrity or plausibility and construction costs have not
been "plucked out of the air”, as submitted by counsel for the first defendant.

The Court distinguished it from Charter Holdings Limited v Commissioner of Inland Revenue
(where the taxpayer had not invoked the dispute procedures under the TAA). The Court held
that allowing a stay in these circumstances would undermine the statutory bar in s 109 and be
inconsistent with the Supreme Court decision in Tannadyce Investments Ltd v Commissioner of
Inland Revenue if a s 113 application, or judicial review proceedings following, could justify a
stay of proceedings to enforce debts owed to the Commissioner in such circumstances.

The Court noted that although the Commissioner records in his s 113 letter that his decision
was to decline to consider the s 113 application, the s 113 letter goes into considerable detail
as to why the Assessments ought not to be amended. The letter confirms that this was because
the Commissioner determined that it was not necessary to amend the Assessments to ensure
correctness (as s 113 provides for), including because the TRA had already determined their
correctness on the balance of probabilities, and because the first defendant engaged in the
disputes and challenge procedures under the TAA.

The Court struck out the relevant paragraphs under r 15.1(a) because they disclosed no
reasonably arguable defence. As the TRA Decision finally determined the correctness of the
assessments, s 109 barred the first defendant from re-litigating those issues in debt recovery
proceedings.

Finally, the Court noted that there also appeared to be a basis for striking out the paragraphs
as an abuse of process relying on issue estoppel under r 15.1(1)(d) of the High Court Rules.
However, it is unnecessary to decide this question because of the view it reached that the
pleadings in issue disclose no reasonably arguable defence as they are barred by s 109 of the
TAA and so ought to be struck out under r 15.1(1)(a).
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About this document

These are brief case summaries, prepared by Inland Revenue, of decisions made by the
Taxation Review Authority, the District Court, the High Court, the Court of Appeal or the
Supreme Court in matters involving the Revenue Acts. For Taxation Charities Review Authority
matters, names have been anonymized. The findings of the court described in a case summary
will no longer represent current law where the matter has been successfully appealed or
subsequent amended legislation has been enacted.
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