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Introduction

Section 61 of the Tax Administration Act 1994 ("TAA") requires taxpayers to disclose interests
in foreign entities.

Section 61(1) of the TAA states that a person who has a control or income interest in a
foreign company or an attributing interest in a foreign investment fund ("FIF") at any time
during the income year must disclose the interest held. In the case of partnerships, disclosure
needs to be made by the individual partners in the partnership. The partnership itself is not
required to disclose.

Section 61(2) of the TAA allows the Commissioner of Inland Revenue to exempt any person
or class of persons from this requirement if disclosure is not necessary for the administration
of the international tax rules (as defined in section YA 1) contained in the Income Tax Act
2007 ("ITA").

To balance the revenue forecasting and risk assessment needs of the Commissioner with the
compliance costs of taxpayers providing the information, the Commissioner has issued an
international tax disclosure exemption under section 61(2) of the TAA that applies for the
income year corresponding to the tax year ended 31 March 2021. This exemption may be
cited as "International Tax Disclosure Exemption ITR32 "("the 2021 disclosure exemption")
and the full text appears at the end of this item.

Scope of exemption

The scope of the 2021 disclosure exemption is the same as the 2020 disclosure exemption.

Application date

This exemption applies for the income year corresponding to the tax year ended 31 March
2021.

Summary

In summary, the 2021 disclosure exemption removes the requirement of a resident to
disclose:

. An interest in a foreign company if the resident has an income interest of less
than 10% in that company and either that income interest is not an attributing
interest in a FIF or it falls within the $50,000 de minimis exemption (see section
CQ 5(1)(d) and section DN 6(1)(d) of the ITA). The de minimis exemption does
not apply to a person that has opted out of the de minimis threshold by
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including in the income tax return for the income year an amount of FIF income
or loss.

. If the resident is not a widely-held entity, an attributing interest in a FIF that is a
direct income interest of less than 10%, if the foreign entity is incorporated (in
the case of a company) or otherwise tax resident in a treaty country or territory,
and the fair dividend rate or comparative value method of calculation is used.

. If the resident is a widely-held entity, an attributing interest in a FIF that is a
direct income interest of less than 10% (or a direct income interest in a foreign
PIE equivalent) if the fair dividend rate or comparative value method is used for
the interest. The resident is instead required to disclose the end-of-year New
Zealand dollar market value of all such investments split by the jurisdiction in
which the attributing interest in a FIF is held or listed.

The 2021 disclosure exemption also removes the requirement for a non-resident or
transitional resident to disclose interests held in foreign companies and FIFs.

Commentary

Generally, residents who hold an income interest or a control interest in a foreign company,
or an attributing interest in a FIF are required to disclose these interests to the
Commissioner. These interests are considered in further detail below.

Attributing interest in a FIF

A resident is required to disclose an attributing interest in a FIF if FIF income or a FIF loss is
calculated using one of the following calculation methods:

= attributable FIF income, deemed rate of return or cost methods; or

. fair dividend rate or comparative value methods, if the resident is a "widely-held
entity"; or
. fair dividend rate or comparative value methods, if the resident is not a "widely-

held entity” and either the foreign entity is incorporated or otherwise tax resident
in a country or territory with which New Zealand does not have a double tax
agreement in force as at 31 March 2021, or the resident has a direct income
interest of 10% or more.

For the purpose of this disclosure exemption, the term "double tax agreement” does not
include tax information exchange agreements or collection agreements and is limited to the
double tax agreements in force as at 31 March 2021 with the 40 countries or territories listed
below.
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Australia France Mexico Spain

Austria Germany Netherlands Sweden

Belgium Hong Kong Norway Switzerland

Canada India Papua New Guinea Taiwan

Chile Indonesia Philippines Thailand

China Ireland Poland Turkey

Czech Republic Italy Russian Federation United Arab Emirates
Denmark Japan Samoa United Kingdom

Fiji Korea Singapore United States of America
Finland Malaysia South Africa Viet Nam

For the purpose of this disclosure exemption, a "widely-held entity" is an entity which is a:

. portfolio investment entity (this includes a portfolio investment-linked life fund);
or

. widely-held company; or
. widely-held superannuation fund; or

. widely-held group investment fund ("GIF").

Portfolio investment entity, widely-held company, widely-held superannuation fund and
widely-held GIF are all defined in section YA 1 of the ITA.

The disclosure required, by widely-held resident entities, of attributing interests in FIFs in
which the resident has a direct income interest of less than 10% (or a direct income interest
in a foreign PIE equivalent) and for which they use the fair dividend rate or the comparative
value method of calculation is that, for each calculation method, they disclose the end-of-
year New Zealand dollar market value of investments split by the jurisdiction in which the
attributing interest in a FIF is held, listed, organised or managed.

In the event that the jurisdiction is not easily determined, a further option of a split by
currency in which the investment is held will also be accepted as long as it is a reasonable
proxy - that is at least 90-95% accurate - for the underlying jurisdiction in which the FIF is
held, listed, organised or managed. Investments denominated in euros will not be able to
meet this test and so euro denominated investments will need to be split into the underlying
jurisdictions.

FIF interests

The types of interests that fall within the scope of section 61(1) of the TAA are:

. rights in a foreign company (a company includes any entity deemed to be a
company for the purposes of the ITA (e.g. a unit trust))
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. rights in a foreign superannuation scheme held by a person as a beneficiary or
member, if the person acquired the interest before 1 April 2014 and treated the
interest as a FIF interest in a return of income filed before 20 May 2013 and for
all subsequent income years

. rights in a foreign superannuation scheme held by a person as a beneficiary or
member, if the person’s interest in the scheme was first acquired whilst the
person was tax resident of New Zealand

. rights to benefit from a life insurance policy offered and entered into outside
New Zealand

. rights in an entity specified in schedule 25, part A of the ITA.

However, interests that are exempt (under sections EX 31 to EX 43 of the ITA) from being an
attributing interest in a FIF do not have to be disclosed. The following is a summary of these
exemptions:

. certain interests in Australian resident companies included on the official list of
the Australian Stock Exchange and required to maintain a franking account (refer
to Inland Revenue's website www.ird.govt.nz (keyword: other exemptions))

. certain interests in Australian unit trusts that have a New Zealand RWT proxy and
either a high turnover or high distributions

. interests held by a natural person in foreign superannuation schemes that are an
Australian approved deposit fund,

" Australian exempt public sector superannuation scheme, Australian regulated
superannuation fund or Australian retirement savings account

. income interests of 10% or more in controlled foreign companies ("CFCs")
(although separate disclosure is required of these as interests in foreign
companies — refer below)

. certain interests of 10% or more in foreign companies that are treated as
resident, and subject to tax, in Australia (although separate disclosure is required
of these as interests in foreign companies — refer below)

. interests in certain unlisted grey-list companies which have migrated out of New
Zealand for a year which begins within 10 years of that migration, where the
person has held the interests continuously since the migration and the company
has retained a significant presence in New Zealand through a fixed establishment

. interests in certain unlisted grey-list companies which hold more than 50% of a
New Zealand company for a year which begins within 10 years of the company
first holding that 50%, where the New Zealand company has retained a
significant presence in New Zealand

. certain interests in grey-list companies resulting from shares acquired under a
venture investment agreement
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. interests in certain grey-list companies resulting from the acquisition of shares
under certain employee share schemes

. certain interests held by natural persons in FIFs located in a country where
exchange controls prevent the person deriving amounts from the interests, or
from disposing of the interests, in New Zealand currency or consideration readily
convertible to New Zealand currency.

. certain interests in foreign superannuation schemes or life insurance policies
(offered and entered into outside New Zealand) held by natural persons who
acquired the interests when a non-resident or transitional resident

. beneficial interests in foreign superannuation schemes which are not FIF
superannuation interests

. certain interests in pensions or annuities provided by FIFs and held by natural
persons who acquired the interests when a non-resident (or in certain cases, a
resident) (see Inland Revenue's guide Overseas pensions and annuity schemes
- IR257 for more information).

Interests of less than 10% in foreign companies which are attributing interests in a FIF held
by a natural person not acting as a trustee also do not have to be disclosed if the total cost
of the interests is $50,000 or less at all times during the income year. This disclosure
exemption is made because no FIF income under section CQ 5 of the ITA or FIF loss under
section DN 6 of the ITA arises in respect of these interests.

This de minimis exemption does not apply to a person who has included in the income tax
return for the year a FIF income or loss. Please note that a person opting out of the de
minimis threshold is generally required to continue to apply the FIF rules in each subsequent
tax year. Where a person has included FIF income or loss from attributing interests in FIFs
where the total cost was $50,000 or less in 1 of the preceding 4 income years, they will be
required to apply the FIF rules in the current year.

Format of disclosure

The forms for the disclosure of FIF interests are as follows:

. IR443 form for the deemed rate of return method

= IR447 form for the fair dividend rate method (for individuals or non-widely-held
entities)

= IR448 form for the comparative value method (for individuals or non-widely-held
entities)

. IR449 form for the cost method
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. IR458 spreadsheet form (this spreadsheet form can be used to make electronic
disclosures for all methods)

. myIR income tax return attachment form (this form can be used to make
electronic disclosures for all methods)

The IR458 spreadsheet and mylIR income tax return attachment forms, which are the only
disclosure options for the fair dividend rate and comparative value methods for widely-held
entities, must be filed online. Disclosure of FIF interests by widely-held entities using the fair
dividend rate or comparative value methods may be made by country rather than by
individual investment where the direct income interests are less than 10% (or are direct
income interests in a foreign PIE equivalent).

If you choose the spreadsheet option you will be able to save the form as a working paper
on your computer. When completed, submit the form by logging into your myIR account
and uploading it as part of the electronic income tax return filing process, or by logging into
your myIR account and attaching it to a web message with FIF disclosure’ in the subject line.

Alternatively, you can complete the myIR income tax return attachment disclosure form
online when preparing your income tax return electronically in myIR.

The IR443, IR447, IR448, IR449 and IR458 forms can be found at www.ird.govt.nz/income-
tax/income-tax-for-businesses-andorganisations/types-of-business-income/foreign-
investment-funds-fifs/file-a-foreign-investment-fund-disclosure. Click ‘Other ways to do
this’ on this web page to access the IR458 spreadsheet form.

Income interest of 10% or more in a foreign company

A resident is required to disclose an income interest of 10% or more in a foreign company.
This obligation to disclose applies to all foreign companies regardless of the country of
residence. For this purpose, the following income interests need to be considered:

a) anincome interest held directly in a foreign company

b) an income interest held indirectly through any interposed foreign company

¢) anincome interest held by an associated person (not being a CFC) as defined by
subpart YB of the ITA.

To determine whether a resident has an income interest of 10% or more for CFCs, sections
EX 14 to EX 17 of the ITA should be applied. To determine whether a resident has an income
interest of 10% or more in any entity that is not a CFC, for the purposes of this exemption,
sections EX 14 to EX 17 should be applied to the foreign company as if it were a CFC.

Format of disclosure

The forms for disclosure of all interests in a CFC are:
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. IR458 spreadsheet form, or

. myIR income tax return attachment form

If you choose the spreadsheet option you will be able to save the form as a working paper
on your computer. When completed, submit the form by logging into your myIR account
and uploading it as part of the electronic income tax return filing process.

Alternatively, you can complete the myIR income tax return attachment disclosure form
online when preparing your income tax return electronically in myIR.

The IR458 spreadsheet form must be accessed online at www.ird.govt.nz (keyword: IR458).

Please note that electronic filing is a mandatory requirement for CFC disclosure.

Overlap of interests

It is possible that a resident may be required to disclose an interest in a foreign company
which also constitutes an attributing interest in a FIF. For example, a person with an income
interest of 10% or greater in a foreign company that is not a CFC is strictly required to
disclose both an interest held in a foreign company and an attributing interest in a FIF.

To meet disclosure requirements, only one form of disclosure is required for each interest. If
the interest is an attributing interest in a FIF, then the appropriate disclosure for the
calculation method, as discussed previously, must be made.

In all other cases, where the interest in a foreign company is not an attributing interest in a
FIF, the IR458 spreadsheet form or myIR income tax return attachment form for CFCs must
be filed.

Interests held by non-residents and transitional residents

Interests held by non-residents and transitional residents in foreign companies and FIFs do
not need to be disclosed.

This would apply for example to an overseas company operating in New Zealand (through a
branch) in respect of its interests in foreign companies and FIFs; or to a transitional resident
with interests in a foreign company or an attributing interest in a FIF.

Under the international tax rules, non-residents and transitional residents are not required to
calculate or attribute income under either the CFC or FIF rules. Therefore, disclosure of non-

residents’ or transitional residents' holdings in foreign companies or FIFs is not necessary for
the administration of the international tax rules and so an exemption is made for this group.
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Persons not required to comply with section 61 of
the Tax Administration Act 1994

This exemption may be cited as "International Tax Disclosure Exemption ITR32".

1 Reference

This exemption is made under section 61(2) of the Tax Administration Act 1994 ("TAA"). It
details interests in foreign companies and attributing interests in foreign investment funds
(“FIFs") in relation to which any person is not required to comply with the requirements in
section 61 of the TAA to make disclosure of their interests, for the income year ended 31
March 2021.

2 Interpretation

For the purpose of this disclosure exemption:

" to determine an income interest of 10% or more in a foreign company, sections
EX 14 to EX 17 of the Income Tax Act 2007 (“"ITA") apply for interests in controlled
foreign companies ("CFCs"). In the case of attributing interests in FIFs, those
sections are to be applied as if the FIF were a CFC, and

. "double tax agreement” means a double tax agreement in force as at 31 March
2021 in one of the 40 countries or territories as set out in the commentary.

The relevant definition of "associated persons" is contained in subpart YB of the ITA.

Otherwise, unless the context requires, expressions used have the same meaning as in
section YA 1 of the ITA.

3 Exemption

i.  Any person who holds an income interest of less than 10% in a foreign company,
including interests held by associated persons, that is not an attributing interest in a
FIF, or that is an attributing interest in a FIF in respect of which no FIF income or loss
arises due to the application of the de minimis exemption in section CQ 5(1)(d) or
section DN 6(1)(d) of the ITA , is not required to comply with section 61(1) of the TAA
for that person'’s interests in the foreign company and that income year.

i.  Any person who is a portfolio investment entity, widely-held company, widely-held
superannuation fund or widely-held GIF, who has an attributing interest in a FIF,
other than a direct income interest of 10% or more in a foreign company that is not a
foreign PIE equivalent, and uses the fair dividend rate or comparative value
calculation method for that interest, is not required to comply with section 61(1) of

Page 8 of 9



ITR32 | 371March 2021

the TAA in respect of that interest and that income year, if the person discloses the
end-of-year New Zealand dollar market value of investments, in an electronic format
prescribed by the Commissioner, split by the jurisdiction in which the attributing
interest in a FIF is held, organised, managed or listed.

iii.  Any person who is not a portfolio investment entity, widely-held company, widely-
held superannuation fund or widely held GIF, who has an attributing interest in a FIF,
other than a direct income interest of 10% or more in a foreign company, and uses
the fair dividend rate or comparative value calculation method is not required to
comply with section 61(1) of the TAA in respect of that interest and that income year,
to the extent that the FIF is incorporated or tax resident in a country or territory with
which New Zealand has a double tax agreement in force at 31 March 2021.

iv.  Any non-resident person or transitional resident who has an income interest or a
control interest in a foreign company or an attributing interest in a FIF in the income
year corresponding to the tax year ending 31 March 2021, is not required to comply
with section 61(1) of the TAA in respect of that interest and that income year if either
or both of the following apply:

. no attributed CFC income or loss arises in respect of that interest in that foreign
company under sections CQ 2(1)(d) or DN 2(1)(d) of the ITA; and/or

. no FIF income or loss arises in respect of that interest in that FIF under sections
CQ 5(1)(f) or DN 6(1)(f) of the ITA.

This exemption is made by me acting under delegated authority from the Commissioner of
Inland Revenue pursuant to section 7 of the TAA.

This exemption is signed on 31 March 2021

Glen Holbrook

Technical Specialist
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