
 

  1 

INTERPRETATION STATEMENT: IS 14/02 

INCOME TAX – FOREIGN TAX CREDITS – WHAT IS A TAX OF SUBSTANTIALLY 
THE SAME NATURE AS INCOME TAX IMPOSED UNDER S BB 1?  

All legislative references are to the Income Tax Act 2007 unless otherwise stated.  
Relevant legislative provisions are reproduced in the Appendix to this Interpretation 
Statement. 
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 be intended for a public purpose (although it is generally irrelevant 
whether it is tagged for a specific public purpose); 

 tax “income” as defined under the Act; 

- This condition will be satisfied even though there are minor 
differences between income taxed under s BB 1 and income 
taxed under the foreign tax.   

 be calculated as a proportion of income; 

- The rate of the tax is not important. 

- Whether the tax is payable at a fixed rate or at graduated rates is 
not important. 

- This condition will still generally be satisfied even if the tax is not 
payable until a minimum income threshold is reached, or if the 
applicable income is capped at a certain threshold. 

 be imposed on net income (gross income minus deductions) or taxable 
income (net income minus losses). 

- A taxing method designed to produce a reasonable approximation 
of actual net/taxable income may be acceptable. 

- Where a tax is imposed as a collection mechanism for income tax 
and is of substantially the same nature as provisional tax, PAYE, 
RWT or NRWT, then the requirement that the tax be imposed on 
taxable or net income does not need to be satisfied. 

The foreign tax must not be: 

 A penalty. 

 A payment of interest. 

 A service charge or licence fee. 

 A payment into a fund or scheme where the entitlement to the benefit is 
limited to those who contribute (or persons associated with 
contributors). 

The following factors are not determinative: 

 Whether the tax rate is set by an annual taxing Act. 

 Whether the tax is imposed under separate legislation from the principal 
taxing legislation. 

 The name given to the tax. 

Taxes that do not satisfy the s YA 2(5) test:  

 The following are examples of taxes that are not of the same nature as 
income tax imposed under s BB 1.  Accordingly, they do not satisfy the 
s YA 2(5) test:  

- Goods and services taxes and value added taxes.  

- Customs or import duties. 

- Insurance levies. 

- Gift taxes. 

- Property rates. 

- Asset taxes. 
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Calculated as a proportion of 
income. 

 The rate of the tax is not 
important.  

 Whether the tax is payable 
at a fixed rate or at 
graduated rates is not 
important. 

 This condition might still be 
satisfied even if the tax is 
not payable until a 
minimum income threshold 
is reached, or if the 
applicable income is capped 
at a certain threshold.  

Solomon Islands income tax is calculated as 
a proportion of income. 

Individuals are entitled to an exemption for 
their first $15,080 earned.  The balance of 
any income is then subject to income tax at 
graduating rates. 

 

Imposed on taxable or net 
income. 

 A taxing formula designed 
to produce a reasonable 
approximation of actual 
taxable/net income may be 
acceptable.   

 Where a tax is imposed as a 
collection mechanism for 
income tax and is of 
substantially the same 
nature as provisional tax, 
PAYE, RWT or NRWT, then 
the requirement that the 
tax be imposed on taxable 
or net income does not 
need to be satisfied. 

 

Solomon Islands income tax is imposed on 
“chargeable income”, which is a similar 
concept to “taxable income” under the New 
Zealand Act. 

Income tax for employees is collected under 
the Solomon Islands PAYE system.   

 

Not a penalty. Solomon Islands income tax is not a 
penalty.   

Not a service charge or licence 
fee.  

 

Solomon Islands income tax is not a service 
charge or a licence fee. 

Not a payment into a fund or 
scheme where the entitlement 
to the benefit is limited to those 
who contribute (or persons 
associated with contributors). 

 

Solomon Islands income tax is not a 
payment into a fund or scheme where the 
entitlement to the benefit is limited to those 
who contribute (or persons associated with 
contributors).  There is no connection 
between payment of income tax and any 
specific benefit. 
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The foreign tax must tax 
“income” as defined under the 
Act. 

 Some minor variations will 
be acceptable.   

FICA taxes employment income in 
substantially the same way that the New 
Zealand Act taxes employment income. 

 

 

Calculated as a proportion of 
income. 

 The rate of the tax is not 
important.  

 Whether the tax is payable 
at a fixed rate or at 
graduated rates is not 
important. 

 This condition might still be 
satisfied even if the tax is 
not payable until a 
minimum income threshold 
is reached, or if the 
applicable income is capped 
at a certain threshold.  

FICA is calculated as a percentage of an 
employee’s gross income. 

 

 

Imposed on taxable or net 
income. 

 A taxing formula designed 
to produce a reasonable 
approximation of actual 
net/taxable income may be 
acceptable.   

 Where a tax is imposed as a 
collection mechanism for 
income tax and is of 
substantially the same 
nature as provisional tax, 
PAYE, RWT or NRWT, then 
the requirement that the 
tax be imposed on taxable 
or net income does not 
need to be satisfied.   

 

Because they are payroll taxes, OASDI and 
Medicare contributions are imposed on an 
employee’s gross income.  They are 
imposed in a similar way to New Zealand 
PAYE. 

 

 

Not a penalty. FICA is not a penalty. 

Not a service charge or licence 
fee.  

 

FICA is not a service charge or licence fee.  
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Intended for a public purpose 
(although it is irrelevant 
whether it is tagged for a 
specific public purpose). 

 

A proportion of all NI contributions are used 
to help fund the NHS.  A proportion is also 
used to fund non-contributory benefits.  Use 
of the NHS and access to non-contributory 
benefits are available to everyone.  There is 
no eligibility requirement.  On this basis, the 
NI contributions are being used for a public 
purpose. 

However, a proportion of NI contributions 
are also used to fund contributory benefits.  
This is not a public purpose.  In this 
instance, NI contributions are used to fund a 
private benefit.   

 

The foreign tax must tax 
“income” as defined under the 
Act. 

 Some minor variations will 
be acceptable.   

 

Class 1 employee NI contributions tax 
employment income.  The New Zealand Act 
also taxes and collects employment income 
substantially the same way. 

Class 1 employer NI contributions and 
Classes 1A and 1B NI contributions do not 
tax income (of the employer). 

Class 2 NI contributions are a flat fee and 
not a tax on income/profits.  They are 
payable regardless of income/profits. 

Class 3 NI contributions are voluntary and 
paid at a flat rate unrelated to income.   

Class 4 NI contributions tax net profits of 
the self-employed.  The “income” that is 
taxed is the type of income that is taxed 
under the Act. 
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Calculated as a proportion of 
income. 

 The rate of the tax is not 
important.  

 Whether the tax is payable 
at a fixed rate or at 
graduated rates is not 
important. 

 This condition might still be 
satisfied even if the tax is 
not payable until a 
minimum income threshold 
is reached, or if the 
applicable income is capped 
at a certain threshold.  

Class 1 employee NI contributions are 
calculated as a proportion of income.   

Class 1 employer NI contributions are 
calculated on the basis of the employee’s 
income and not the employer’s.  This means 
Class 1 employer contributions are not 
calculated as a proportion of income of the 
employer.   

Classes 1A and 1B NI contributions are also 
not calculated as a proportion of income.  
They are paid by the employer. 

Class 2 NI contributions are not calculated 
as a proportion of income.  Class 2 NI 
contributions are calculated at a flat rate of 
£2.65 per week.   

Class 3 NI contributions are voluntary and 
usually made because the person is not 
earning any income.  They are imposed at a 
flat rate and therefore not calculated as a 
proportion of income.  

Class 4 NI contributions are calculated as a 
proportion of the self-employed person’s 
profits.   

 

Imposed on taxable or net 
income. 

 A taxing formula designed 
to produce a reasonable 
approximation of actual 
net/taxable income may be 
acceptable.   

 Where a tax is imposed as a 
collection mechanism for 
income tax and is of 
substantially the same 
nature as provisional tax, 
PAYE, RWT or NRWT, then 
the requirement that the 
tax be imposed on taxable 
or net income does not 
need to be satisfied.   

 

Class 1 employee NI contributions are 
imposed on gross income and deducted 
from employees’ wages by the employer.  In 
this way, they could be characterised as a 
collection mechanism for the NI 
contributions of the same nature as New 
Zealand PAYE and so would satisfy this 
requirement. 

Class 1 employer NI contributions and 
Classes 1A and 1B are not imposed on the 
employer’s income.    

Class 2 NI contributions are imposed as a 
flat fee.  They are payable regardless of 
profits or losses. 

Class 3 NI contributions are a voluntary 
payment paid at a flat rate unrelated to 
income.   

Class 4 NI contributions are calculated on 
net profits.  Net profit is broadly the same 
as “taxable income”.  Therefore, Class 4 NI 
contributions would satisfy this requirement. 
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him in any detail.)  The findings in this case are consistent with the view taken 
in this Interpretation Statement. 
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Appendix  – Legislation 

Income Tax Act 2007 

1. Section BB 1 provides:  
BB 1 Imposition of income tax 

Income tax is imposed on taxable income, at the rate or rates of tax fixed by an annual 
taxing Act, and is payable to the Crown under this Act and the Tax Administration Act 1994. 

1. Sections LJ 1-LJ 5 provide:  
LJ 1 What this subpart does 

When tax credits allowed 
(1) This subpart provides the rules for dividing assessable income from foreign-sourced 

amounts into segments and allows a tax credit for foreign income tax paid in relation 
to a segment of that income.  

Limited application of rules 
(2) The rules in this subpart apply only when—  

(a) a person resident in New Zealand derives assessable income that is sourced 
from outside New Zealand; and  

(b) foreign income tax is not paid in a country or territory listed in schedule 27 
(Countries and types of income with unrecognised tax) to the extent to which 
the foreign income tax is paid on the types of income listed in the schedule.  

When treated as assessable income (Repealed) 
(3) Repealed. 

Source of dividends 

(4) If a company is not resident in New Zealand, and for the purposes of a law of 
another territory in relation to which a double tax agreement has been made is 
resident in that territory, and the law imposes foreign tax, a dividend paid by the 
company is treated as being derived from a source in that other territory for the 
purposes of the double tax agreement.  

Double tax agreements 

(5) This subpart and sections BH 1 (Double tax agreements) and CD 19(1) (Foreign tax 
credits and refunds linked to dividends) and section 88 of the Tax Administration Act 
1994 as far as they are applicable, and modified as necessary, apply for the purposes 
of section LJ 2, as if that section were a double tax agreement.  

Relationship with section YD 5 

(6) Section YD 5 (Apportionment of income derived partly in New Zealand) applies to 
determine how an amount is apportioned to sources outside New Zealand. 

LJ 2 Tax credits for foreign income tax 

Amount of credit 
(1) A person described in section LJ 1(2)(a) has a tax credit for a tax year for an amount 

of foreign income tax paid on a segment of foreign-sourced income, determined as if 
the segment were the net income of the person for the tax year. The amount of the 
New Zealand tax payable is calculated under section LJ 5. 

Limitation on amount of credit 

(2) The amount of the person's credit in subsection (1) must not be more than the 
amount of New Zealand tax payable by the person in relation to the segment 
calculated under section LJ 5(2), modified as necessary under section LJ 5(4). 

Amount adjusted 

(3) The amount of the person’s credit in subsection (1) may be reduced or increased if 
either section LJ 6 or LJ 7 applies. 

When person both resident in New Zealand and another country 
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(4) A person described in section LJ 1(2)(a) who has, because they are a citizen or 
resident of, or are domiciled in, a foreign country, paid foreign income tax on their 
assessable income, has a credit under subsection (1). However, the amount of the 
credit is limited to the amount of foreign income tax that would have been paid in 
the foreign country if the person were treated as not a citizen or resident of, or 
domiciled in, that foreign country. 

Multi-rate PIEs and their investors 
(5) For a multi-rate PIE and an investor in a multi-rate PIE, the amount of a tax credit is 

limited to the extent allowed under subpart HM (Portfolio investment entities). 

When subsection (7) applies 

(6) Subsection (7) applies to a person who derives an amount from an attributing 
interest in a FIF when the amount is treated as not being income under section EX 
59(2) (Codes: comparative value method, deemed rate of return method, fair 
dividend rate method, and cost method). 

Tax credit 

(7) The person has a tax credit under this subpart for foreign income tax paid on or 
withheld in relation to the amount. The calculation of the maximum amount of the 
tax credit is made under section LJ 5(2), modified so that the item segment in the 
formula is the amount of FIF income from the attributing interest that the person 
derives in the period referred to in section EX 59(2). 

LJ 3 Meaning of foreign income tax 

For the purposes of this Part, foreign income tax means an amount of income tax of a 
foreign country. 

LJ 4 Meaning of segment of foreign-sourced income 

For the purposes of this Part, a person has a segment of foreign-sourced income equal 
to an amount of assessable income derived from 1 foreign country that comes from 1 
source or is of 1 nature.  

LJ 5 Calculation of New Zealand tax 

What this section does 
(1) This section provides the rules that a person must use to calculate the amount of 

New Zealand tax for an income year in relation to each segment of foreign-sourced 
income of the person that is allocated to the income year. 

Calculation for single segment 

(2) If the person has a notional income tax liability of more than zero, the amount of 
New Zealand tax for the income year relating to the allocated segment is calculated 
using the following formula, the result of which cannot be less than zero: . 

(segment – person’s deductions) 
person’s net income 

Definition of items in formula 

(3) In the formula in subsection (2),—  

(a) segment is the amount of the segment of foreign-sourced income for the 
income year:  

(b) person's deductions is the amount of the person's deduction for the tax 
year corresponding to the income year that is attributable to the segment of 
foreign-sourced income:  

(c) person's net income is the person's net income for the tax year 
corresponding to the income year under section BD 4(1) to (3) (Net income 
and net loss):  

(d) notional liability is the person's notional income tax liability for the income 
year under subsection (5). 

When subsection (4B) applies 

(4) Subsection (4B) applies for the income year when the total amount of New Zealand 
tax for all segments of foreign-sourced income of the person calculated under 
subsection (2) is more than the notional income tax liability. 

Modification to results of formula for single segment 

 x notional liability 
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(4B) Each amount of New Zealand tax calculated under subsection (2) in relation to each 
segment of foreign-sourced income is adjusted by multiplying the amount by the 
following ratio: 

Person’s notional income tax liability 
NZ tax 

Definition of item in formula 

(4C) In the formula in subsection (4B), NZ tax is the amount given by adding together 
the result of the calculation under subsection (2), for each segment of assessable 
income from all sources, including assessable income sourced in New Zealand. 

Person’s notional income tax liability 

(5) For the purposes of this section, a person’s notional income tax liability for a tax year 
is calculated using the formula—  

(person’s net income − losses) × tax rate.  

Definition of items in formula 

(6) In the formula in subsection (5),—  

(a) person’s net income is the person’s net income for the tax year:  

(b) losses—  

(i) is the amount of the loss balance carried forward to the tax year that 
the person must subtract from their net income under section IA 
4(1)(a) (Using loss balances carried forward to tax year): 

(ii) must be no more than the amount of the person's net income: 

(c) tax rate is the basic rate of income tax set out in schedule 1, part A (Basic  
tax rates: income tax, ESCT, RSCT, RWT, and attributed fringe benefits).  

2. Section YA 1 defines “income tax”, “tax” and “taxable income” to mean: 
income tax means income tax imposed under section BB 1 (Imposition of income tax) 
except to the extent to which it has a different meaning under section YA 2 (Meaning of 
income tax varied) 

tax means income tax, but in the provisions in which the term “income tax” has an 
extended or limited meaning, “tax” has a corresponding meaning 

taxable income means taxable income for a tax year calculated under section BC 5 
(Taxable income) 

3. Section YA 2 provides: 
YA 2 Meaning of income tax varied   

DTA and time bar provisions: ancillary tax   

(1) The term income tax includes ancillary tax in— 

(a) section BB 3(2) (Overriding effect of certain matters): 

(b) section BH 1 (Double tax agreements): 

(c) sections 107A to 108B of the Tax Administration Act 1994. 

DTA provisions: tax recovery agreements 

(2) The term income tax includes a tax that is prescribed in a tax recovery agreement 
made under Part 10A of the Tax Administration Act 1994 in—  

(a) section BB 3(2): 

(b) section BH 1. 

General tax avoidance provisions: ancillary tax   

(3) The term income tax includes ancillary tax, but not excluded ancillary tax, in—  

(a) section BB 3(1):  

(b) sections BG 1 (Tax avoidance) and GA 1 (Commissioner’s power to adjust):  

(c) the definition of tax avoidance.  
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Modified application of section GA 1   

(4) When section GA 1 is applied in the case of an ancillary tax,—  

(a) the words “taxable income” in section GA 1(2) are treated as replaced by the 
words “liability to the ancillary tax”; and  

(b) the following paragraph is treated as added to section GA 1(5): “(e) an 
amount subject to the ancillary tax”. 

Tax of other countries 

(5) The term income tax, when specifically used in relation to tax of another country, 
whether imposed by a central, state, or local government,—  

(a) means a tax of substantially the same nature as income tax imposed under 
section BB 1 (Imposition of income tax); and  

(b) includes a tax, imposed as a collection mechanism for the foreign tax, that is 
of substantially the same nature as provisional tax, pay-as-you-earn (PAYE), 
resident withholding tax (RWT), or non-resident withholding tax (NRWT). 

UFTC rules (Repealed) 

(6) (Repealed) 
FDP, imputation, and BETA rules 

(7) The term income tax, in relation to tax that has been paid by a person, includes 
provisional tax in—  

(a) the FDP rules:  

(b) the imputation rules:  

(c) subpart OE (Branch equivalent tax accounts (BETA)). 


