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income may be taxed twice, once to the trustee and then again to the 
beneficiary.  
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8.111 Where they apply, the ordering rules treat a distribution as being made up of 
the following elements in the following order: 

 income derived by the trustee in the current income year; (a)

 income derived by the trustee in an earlier income year; (b)

 a capital gain derived by the trustee in the current income year; (c)

 a capital gain derived by the trustee in an earlier income year; and (d)

 the corpus of the trust. (e)

8.112 The ordering rules apply on an end of year basis.  That is, a distribution is not 
characterised at the time at which it is made.  Rather, distributions are 
characterised at the end of the income year in which they are made by 
reference to the total income and capital gains derived in that income year (and 
previous income years).  When the ordering rules are applied, they are applied 
individually to each distribution made by the trustee in the order in which the 
distributions are made (subject to potential reordering under s HC 16(5), as 
discussed from [8.129]).   

8.113 The amount of each element (eg, current year income) is finite.  Once an 
amount of an element has been treated under s HC 16 as included in a 
distribution that amount is no longer available to be treated as included in 
another distribution.  This means that the order in which the distributions are 
made can be significant.  

8.114 For each distribution, the elements must be applied in the order above.  The 
next element is relevant only to the extent that the total of the available 
amounts in the elements so far considered is less than the amount of the 
distribution.  

8.115 The ordering rules apply to distributions made in the income year.  However, a 
distribution made in the income year can be treated as if it was made in the 
previous income year if it is a payment of income derived by the trustee in the 
previous income year that is paid within the extended time period allowed under 
s HC 6(1B).  This approach allows the distribution to be treated as consisting of 
the income derived by the trustee in the previous income year and, therefore, 
allows the income to be treated as beneficiary income.  Otherwise, the ordering 
rules would potentially treat the distribution as consisting firstly of income 
derived in the current income year under s HC 16(1)(a).  This approach is 
appropriate as it resolves the potential conflict between s HC 6(1B) and the 
ordering rules, gives effect to the extension of time contemplated in s HC 6(1B), 
and is not inconsistent with the purpose of the ordering rules. 

Distribution firstly treated as being made up of income derived by the trustee in the 
current income year 

8.116 The first element that a distribution is treated as being made up of is an amount 
of income derived by the trustee in the income year in which the distribution is 
made (s HC 16(2)(a)).  

8.117 An amount must not be treated as included in the distribution if the amount has 
been treated under s HC 16 as being included in an earlier distribution (ie, 
earlier in the year) or a distribution made at the same time. 
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Impact of transitional residence 

Distributions from foreign trusts and non-complying trusts 

10.37 Transitional residents are treated the same as non-residents under s HR 8(1)(a) 
when they derive a foreign-sourced amount under a number of provisions 
including s CW 27.  This indicates that a foreign-sourced amount derived by a 
transitional resident that is not their employment income or income from a 
supply of services is exempt income.  Consequently, a transitional resident who 
derives a foreign-sourced amount as either beneficiary income or as a taxable 
distribution from either a foreign or non-complying trust is treated as deriving 
exempt income which is excluded from assessable income under s BD 1(5).   

10.38 Beneficiary income retains the character that it had when derived by the trustee 
because the trust provisions, such as s HC 5, are structured to retain the dual 
derivation of such income by both the trustee and the beneficiary as discussed 
at [5.13] and [5.14 

10.39 Although taxable distributions are a construct of the trust tax regime, it is 
implicit from both the ordering rules in s HC 16, and from s YD 4(13) and (18), 
that the source of the income or capital gains in the hands of the trustee that 
are subsequently included in such distributions remains relevant in 
characterising them for tax purposes.  Refer to the discussion on taxable 
distributions from [8.102] for more detail on the relevance of source and 
residency for the tax treatment to non-residents. 

10.40 Where a trustee of a foreign trust derives income or capital gains sourced from 
New Zealand, a taxable distribution to a beneficiary is treated as income having 
a New Zealand source to the same extent under s YD 4(13) and (18).  The 
ordering rules in s HC 16 will determine the character of the taxable distribution.  
This means taxable distributions will not be exempt to transitional residents 
under s CW 27 as foreign-sourced amounts to the extent that they comprise 
accumulated income and associated party capital gain amounts sourced from 
New Zealand. 

10.41 A transitional resident who derives New Zealand-sourced beneficiary income or 
taxable distributions from foreign trusts must include this in their assessable 
income.  New Zealand-sourced income included in taxable distributions to 
transitional residents from non-complying trusts is excluded income taxable to 
the transitional resident at 45%. 

Distributions from complying trusts 

10.42 Beneficiary income retains its underlying character (see [5.13]).  Consequently, 
a transitional resident receiving beneficiary income will be taxed on 
New Zealand-sourced income within that distribution, but not on other foreign-
sourced amounts. 

Taxation of trustee income when settlor is a transitional resident 

10.43 The treatment of foreign-sourced amounts derived by a trustee between the 
date on which the settlor of that foreign trust became resident and the date on 
which any election is made, is determined under ss HC 25 (foreign-sourced 
amounts: non-resident trustees) and HC 26 (foreign-sourced amounts: resident 
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trustees).  Section HC 25 does not make non-resident trustees liable for tax on 
foreign-sourced amounts while the settlor is a transitional resident, but does in 
the income year any settlor ceases to be a transitional resident.  Section HC 26, 
in conjunction with s CW 54, treats foreign-sourced amounts derived by resident 
trustees as exempt where the settlor is a transitional resident (and the trust is a 
registered foreign trust that complies with certain disclosure requirements) but 
not in the income year the settlor ceases to be a transitional resident.  

10.44 A consequence of a transitional resident making further settlements after 
becoming resident is that the exemption in s HC 25(4) will not apply for foreign-
sourced amounts derived by a non-resident trustee because a settlement has 
been made by a New Zealand resident.  This means that from the income year 
in which the settlor ceases to be a transitional resident, any foreign-sourced 
amounts will be taxable where the trustee is non-resident.  Equivalent treatment 
applies where the trustee is resident as the exemption for foreign-sourced 
amounts derived by a trustee under ss HC 26(1) and CW 54 also expires in the 
income year that a settlor ceases to be a transitional resident. 

10.45 New Zealand-sourced income of a trustee of a foreign trust is taxable at all 
times irrespective of the status of the settlor. 

Liability of settlor while a transitional resident 

10.46 Where a settlor makes no settlements on a foreign trust after they become 
resident, and the settlor has not previously been resident in New Zealand after 
17 December 1989, they will not be liable under s HC 29(5) for the tax on 
trustee income of that trust unless they make an election under s HC 30. 

10.47 If a settlor makes further settlements on a foreign trust with non-resident 
trustees while they are a transitional resident, they would be liable for tax on 
the New Zealand-sourced trustee income from the time they made that 
settlement under s HC 29(1).  From the beginning of the income year in which 
they cease to be a transitional resident, they will be liable for tax on the foreign-
sourced amounts of the trustee through the combination of ss HC 25(2) and 
HC 29(1). 

10.48 If a settlor makes settlements on a foreign trust with a resident trustee while a 
transitional resident, s HC 29(3) will apply to exclude the settlor from liability on 
trustee income. 

Issues with pre-migration trusts 

10.49 Where immigrants to New Zealand and returning New Zealanders who have 
been absent for more than 10 years settle a trust prior to coming to New 
Zealand, they may intend to have it treated as a non-complying trust under 
s HC 30(4) after it ceases to be a foreign trust, without the settlor having 
agency liability on trustee income under s HC 29(2).  But agency liability will be 
triggered if any further settlements occur while they are resident.  This can arise 
for example if the settlor has made a loan to the trust and fails to charge market 
rate interest on it.  Also returning New Zealanders will continue to have an 
agency liability on trustee income of a non-complying trust they have settled 
under s HC 29(5) if they had previously been resident in New Zealand after 17 
December 1987.  
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Part 11 Exit from the trust regime 

Impact of settlor leaving New Zealand 

11.1 New Zealand does not have a residence test for trusts.  Therefore, there is no 
specific regime for the emigration of trusts (unlike for companies). 

11.2 The taxation of trustee income is generally dependent on the residence of the 
settlor.  Therefore, if the tax residence of a New Zealand settlor changes, there 
may be tax implications in relation to the treatment of trustee income.  
Specifically, foreign-sourced amounts derived by a non-resident trustee are 
liable to tax under s HC 25 where a settlor is resident and not a transitional 
resident.  Foreign-sourced amounts derived by a resident trustee are taxable, if 
the settlor is resident and not a transitional resident, because the tax exemption 
for foreign-sourced trustee income in ss HC 26 and CW 54 does not apply in 
such circumstances.  New Zealand-sourced income of a trustee is always 
taxable.  However, the tax rate on New Zealand-sourced trustee income will 
depend on the type of income, the residence of the trustees, whether or not the 
trustees have made an election under s HC 33, and the potential relevance of a 
double tax treaty (eg, in setting rates of NRWT on interest, dividends and 
royalties).  Therefore, it will not always be the case that the flat trustee rate of 
33% will be applicable. 

11.3 If all the settlors of a complying trust leave New Zealand, ss HC 26(1) and 
CW 54 will result in the foreign-sourced amounts of a resident trustee being 
exempt income in the income year following the departure of the last of the 
settlors.  The same applies under s HC 25 where the trustee is non-resident.  If 
the trustee does not pay tax on worldwide trustee income, the trust will cease to 
be a complying trust at the time it next makes a distribution.  

11.4 If complying trust status is lost, under s HC 10(1)(a) the trust will become a 
non-complying trust and subject to the ordering rules in s HC 16 (discussed in 
Part 8 of this Interpretation Statement) with taxable distributions derived by any 
New Zealand resident beneficiaries attracting tax at 45%.  New Zealand-sourced 
taxable distributions to non-resident beneficiaries will also be subject to tax at 
45%. 

11.5 Sections HC 33(1B) and HC 10(1)(ab) permit the trustee of a complying trust 
that ceases to meet the requirements under s HC 10(1)(a) to retain that status 
even after the last settlor leaves New Zealand.  From 1 April 2008, a trustee in 
this position can be treated as having made an election to satisfy the income tax 
liability of the trustee under s HC 33 just by indicating that it is a complying 
trust in the annual return and continuing to pay tax on the worldwide trustee 
income before making any distribution. 

11.6 Consequently, when a settlor leaves New Zealand they can effectively choose to 
migrate their trust and thereafter have it treated as a non-complying trust or 
carry on as a complying trust and pay full tax in New Zealand on the worldwide 
trustee income. 

Impact of trustee leaving New Zealand 

11.7 Many other countries base the tax residence of trusts on the residence of the 
trustee.  Consequently, even if one trustee of a complying trust adopts 
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residency in another country it may result in the new country of residence 
seeking to tax the trustee income of that trust. 

11.8 In New Zealand, the residency of the trustee is not the main factor in 
determining the liability of the trustee to pay tax on trustee income.  Where a 
trustee ceases to be New Zealand resident, that trustee will remain liable for tax 
on worldwide trustee income of a trust settled by a person who remains resident 
in New Zealand, including in the income year such a settlor ceases to be a 
transitional resident.  Tax liability on foreign-sourced amounts is imposed under 
s HC 25 on foreign trustees where the settlor is resident and not a transitional 
resident.  New Zealand-sourced income derived by a non-resident trustee in 
such a situation will be taxable based on the source rules in s YD 4. 

Beneficiaries ceasing to be resident in New Zealand 

11.9 A beneficiary of a complying trust who ceases to be New Zealand tax resident is 
treated for tax purposes in the same manner as any non-resident beneficiary.  
Tax is paid by the trustee as their agent or withheld at applicable NRWT rates 
from beneficiary income that is New Zealand-sourced. 

11.10 A taxable distribution from a foreign trust to a non-resident beneficiary is 
taxable to the same extent as the income has a New Zealand source under 
s YD 4(13) and (18).  The ordering rules in s HC 16 are applied to determine the 
character of the amounts distributed as accumulated income and associated 
party capital gains. 

11.11 A taxable distribution from a non-complying trust to a non-resident beneficiary 
is taxed at 45% under s BF 1(b) to the extent that it consists of New 
Zealand-sourced income and capital gains but not foreign-sourced amounts. 

11.12 Beneficiary income derived by a non-resident is taxed if it has a New Zealand 
source.  Foreign-sourced amounts are not assessable income of a non-resident 
under s BD 1(5). 
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Part 13 Compliance 

Introduction 

13.1 There are tax obligations placed on settlors, trustees and beneficiaries of trusts.  
Many such obligations are common to all taxpayers (eg, the obligation to pay 
tax on the due date), and are not dealt with in this Interpretation Statement.  
Rather, this part of the Interpretation Statement explains the compliance 
obligations that are unique to trusts.  

Settlor disclosure obligations where no resident trustee 

13.2 Section 59 of the TAA requires a resident who makes a settlement on a trust 
after 17 December 1987 to disclose that settlement to the Commissioner if there 
is: 

 no resident trustee, at the time of settlement; or (a)

 a resident trustee and later there are no resident trustees, then when (b)
there are no resident trustees. 

13.3 Where a nominee settlor (as set out in s YB 21) is resident, they must make the 
disclosure regarding the person deemed to be the settlor under s YB 21, if there 
is no resident trustee at settlement. 

13.4 Disclosure must be made on the prescribed form Settlors of Trusts Disclosure 
IR 462 (January 2008) within 3 months of the date when the settlement is made 
on non-resident trustees or all trustees become non-resident, as the case may 
be. 

13.5 The disclosure requirement does not apply to superannuation funds or to any 
person in respect of a superannuation fund.  Consequently, members of such 
schemes do not have to disclose their contributions.  It also does not apply 
before 1 April 2009 to any offshore superannuation scheme classified by the 
Government Actuary under regs 29 or 30 of the Superannuation Schemes 
Regulations 1983. 

Disclosure details for resident settlors under s 59  

13.6 Each time a settlement is made resident settlors (or their nominee settlors if 
applicable) must disclose under s 59(1) and (2) of the TAA using the prescribed 
form Settlors of Trusts Disclosure IR 462 (January 2008): 

 the name of the trust; (a)

 details of the settlement (covering both the original and any later (b)
settlement amounts and dates); 

 the market value of property transferred to the trust; (c)

 details of consideration received by a settlor for property settled on the (d)
trust; 

 the names and addresses of trustees and beneficiaries; (e)

 copies of the trust deed and any amending deeds; (f)
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s HC 29 unless an exception applied.  The most likely exception is the presence 
of a New Zealand resident trustee for the entire income year during which the 
corporate settlor is resident under s HC 29(3). 

13.83 Liability is not imposed on the settlor because a resident trustee can pay the 
tax.  Where no trustee is resident during the income year or where a trustee is 
resident for only part of the income year, it may be less likely that the tax can 
be collected from the trustee.  

Superannuation funds and charities (s HC 29(4)) 

13.84 Settlors of superannuation funds and charitable trusts are not liable for tax on 
trustee income under s HC 29(4).  The trustees of superannuation funds are 
liable for tax on world-wide income and there is no beneficiary income for 
members of superannuation funds because all income is taxed to the trustee.  
Settlors of charitable trusts are not liable for any tax payable by charitable 
trustees (eg, fringe benefit tax paid on benefits provided to employees of a 
business run by a charity).  The settlors of charitable trusts who make charitable 
gifts and donations might be discouraged from making such gifts and donations 
if they were liable for trustee income, even though that income would usually be 
exempt to charitable trusts under ss CW 41 and CW 42. 

Non-resident settlors (s HC 29(5)) 

13.85 A settlor of a trust is not liable to income tax on trustee income if the settlor is a 
natural person who was not resident in New Zealand at the time of any 
settlement by that settlor and who was not resident at the time of any 
settlement since 17 December 1987.  This rule does not apply if the settlor 
elects to pay tax on trustee income under s HC 33. 

13.86 Section HC 29(5) ties in with s HC 30, which permits a settlor of a foreign trust 
who becomes resident in New Zealand and is not or is no longer a transitional 
resident to elect to convert the trust to a complying trust.  Read together, the 
effect of these provisions is that settlors of foreign trusts who become resident 
in New Zealand and are not (or cease to be) transitional residents are not liable 
for income tax on trustee income unless they elect to pay tax on such income 
within the period of a year after ceasing to be a transitional resident.  
Immigrants who settled trusts before becoming resident in New Zealand (and 
ex-patriate New Zealanders returning after more than 10 years abroad) may 
have made the settlement without knowledge of the New Zealand trust tax 
regime.  Therefore, they are not automatically liable for income tax on trustee 
income on becoming resident and before ceasing transitional residence.  In this 
regard, new immigrant settlors of such trusts are treated in a similar manner to 
resident settlors who settled trusts before 17 December 1987.  For more 
information on the election procedure for newly resident settlors, see Part 10 of 
this Interpretation Statement. 

13.87 For s HC 29(5) to apply the settlor must be a natural person.  This is consistent 
with the s HC 30 election option, which also applies only to natural persons.  The 
settlor must not have been resident in New Zealand at the time of any 
settlement by that settlor or by any other person after 17 December 1987. 

13.88 Section HC 29(5) does not apply where the settlor elects to pay tax on trustee 
income under s HC 33.  Several categories of election are covered by the 










