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Interpretation statements

This section of the TIB containsinterpretation statementsissued by the Commissioner of Inland Revenue.
These statements set out the Commissioner’ sview on how the law appliesto a particular set of circumstances
when it is either not possible or not appropriate to issue abinding pubic ruling.

In most cases Inland Revenue will assesstaxpayersin line with the following interpretation statements. How-
ever, our statutory duty isto make correct assessments, so we may not hecessarily assesstaxpayerson the basis
of earlier adviceif at thetime of the assessment we consider that the earlier advice is not consistent with the law.

GST - Supplies of dwellings and other real property

Summary

Thisitem dealswith the apportionment of consideration
between, and the valuation of, supplies of dwellingsand
other real property for GST purposes.

Sections 5(15) to 5(19) essentially reversethe decision
in Coveney v CIR (1995) 17 NZTC 12,193 (see page 32,
TIB Volume Seven, No.9 - February 1996). If asupply
includes adwelling, section 5(15) deemsthe supply of
the dwelling to be a separate supply from the supply of
any other real property included in the supply.

A dwelling includesthat area surrounding the dwelling
that is necessary for its enjoyment. Any apportionment
of the consideration for the supply of adwelling and
other real property must reflect the true respective
values of the dwelling and the surrounding land.

The onus of proof that an apportionment is correctison
the person seeking to rely on the apportionment. To
satisfy thisonusit may be necessary to support the
apportionment with avaluation. In cases of doubt
and/or involving significant amounts of consideration,
Inland Revenue may require avaluation from aregis-
tered valuer.

When the supplier and recipient are both GST regis-
tered, the same apportionment, as set out in the tax
invoice, will apply to both parties. Ideally, this should
be negotiated between the parties and agreed at thetime
of supply.

For GST registered purchasers, the same dwelling
valuation appliesfor GST and stamp duty purposes.

All legislativereferencesin thisitem are to the Goods
and Services Tax Act 1985, unless otherwiseindicated.

Background

Sections 5(15) to 5(19) were inserted into the Act by the
Goods and Services Tax Amendment Act (No. 2) 1995,
and essentially apply to all supplies made on or after

11 August 1995. Those provisionsreversethe decision
in Coveney v CIR (1995) 17 NZTC 12,193 and ex-
pressly providethat if adwelling forms part of awider
supply, the supply of the dwelling is a separate supply.

Thisposition is consistent with the Commissioner’s
policy before the Coveney decision: seepage 2 of TIB
Volume Three, No. 5 (March 1992).

For GST purposesthe supply of the dwelling and the
other real property must be separately valued. Certain
issues have arisen asto when and how dwellingsare
valued. In particular, instances have arisen when
suppliers and recipients have adopted different
valuations. There have al so been cases when purchasers
of dwellings have used different valuationsfor GST and
stamp duty purposes.

Legislation

Section 8(1) imposes GST on the supply (other than an
exempt supply) in New Zealand of goods and services
by aregistered person in the course or furtherance of a
taxable activity carried on by that person.

Section 2 defines* dwelling” as:

any building, premises, structure, or other place, or any part
thereof, used predominantly as a place of residence or abode
of any individual, together with any appurtenances belonging
thereto and enjoyed with it; but does not include a commercial
dwelling:

Section 5 definesthe meaning of “supply” . Section 5(15)
states:

Where adwelling isincluded in a supply, the supply of that
dwelling is deemed to be a separate supply from the supply of
any other real property included in the supply.

Section 5(16) deal swith the situation when aregistered
person has claimed an input tax deduction for adwell-
ing (before the introduction of the amending legisla-
tion), and then suppliesthat dwelling or any part of that
dwelling. It states:

Where aregistered person has claimed a deduction in
accordance with section 20(3) of this Act in respect of the
supply of adwelling, any subsequent supply by the registered
person of -

(@) Thedwelling; or

(b) Any land or other part of the dwelling that has ceased or
will by reason of the supply cease to be appurtenant to or
enjoyed with the dwelling, -

will, for the avoidance of doubt but subject to subsections
(17), (18), and 19(b) of this section, be deemed to be a taxable

supply.

Section 5(16) does not apply when before the supply of
the dwelling the registered person has taken either of

these actions:
continued on page 2
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» made aone-off adjustment under section 21(1) (and
no further one-off adjustment under section 21(5)):
section 5(17)

* elected totreat the dwelling as being supplied by the
registered person before 1 August 1996: section 5(19).

Under section 5(18), if aregistered person has claimed
aninput tax deduction for only aproportion of a
dwelling, then any subsequent supply of the dwelling is
only ataxable supply to the extent that the proportion
claimed bearsto the whole dwelling.

Section 20(3) permitsthe deduction of input tax from
output tax. Section 2(1) defines“input tax” as.

“Input tax”, in relation to aregistered person, means-

(a) Tax charged under section 8(1) of this Act on the supply
of goods and services made to that person:...

(c) Any amount equal to the tax fraction (being the tax
fraction applicable at the time of supply within the
meaning of section 9 or any other provision of this Act) of
the consideration in money for the supply, being a supply
by way of salethat is not a taxable supply, to aregistered
person of any secondhand goods situated in New Zea-
land,... -

being in any case goods and services acquired for the principal
purpose of making taxable supplies:

Provided that where, in relation to any supply to which
paragraph (c) of this definition applies, the supplier and
recipient are associated persons, or the supply is not the only
matter to which the consideration relates, the consideration in
money for that supply shall, for the purposes of this definition,
be deemed to be the lesser of the purchase price or the open
market value of that supply:

Under section 10(18), if ataxable supply is not the only
matter to which a consideration relates, the supply is
deemed to be for such part of the consideration asis
properly attributabletoit.

Section 24(3) sets out the particularsto include within a
tax invoice. Section 24(3)(g) requiresthat atax invoice
includes either:

« thetotal amount of the tax charged, the consideration,
excluding tax, and the consideration, inclusive of tax
for the supply; or

» when the amount of tax charged isthe tax fraction of
the consideration, the consideration for the supply and
astatement that it includes acharge in respect of the
tax.

Application

Section 5(15) deemsthe supply of adwelling forming
part of awider supply to be aseparate supply. For
example, the supply of farm land that includes a
farmhouse, and the supply of acommercial office
building with a penthouse apartment. If adwellingis
supplied along with other real property it is necessary to
identify the physical areaof the dwelling, and the
consideration that relatesto the dwelling, and the area
and consideration that relates to the other real property.

Definition of “dwelling”

The definition of dwelling, and in particular what is
meant by the words “together with any appurtenances
belonging thereto and enjoyed with it” has been consid-
ered by the courts.

In Norfolk Apartments Ltd v CIR (1995) 17 NZTC
12,212 the Court of Appeal held that common areas and
facilities offered within aretirement village complex
were appurtenances to theindividual dwellingswithin
the complex. Thewhole of the land surrounding the
apartmentswaslaid out in driveway, paths, gardens and
landscaped grounds for the use and enjoyment of
residents. All of theland wasintegral to and within the
curtilage of the building. In the course of itsjudgment
the Court considered authorities on the meaning of
“appurtenances’ for single, domestic dwellings: Trimv
Surminster Urban District Council [1938] 2 All ER
168, and Methuen-Campbell v Walters[1979] 1 All ER
606.

The Trim case considered the word “ appurtenances’ in
astatutory definition of “house”. It held that it hasits
natural meaning and could not extend to cover land
outside the curtilage of the house. Farm land adjacent to
the house was not an appurtenance.

In Methuen-Campbell the issue was whether a paddock
adjoining the garden of adwelling-house was an
appurtenanceto the house. A fence separated the
paddock from the garden, although access had once
been available through anow boarded-up gatein the
fence. The defendant argued that an appurtenance
included anything used and occupied with or for the
benefit of the principal land.

Reviewing the development of the law in this area, the
Court in Methuen-Campbell concluded that “ appurte-
nances’ equatesto the curtilage of ahouse. The Oxford
English Dictionary defines“curtilage” as“asmall court,
yard, or piece of ground attached to adwellinghouse
and forming one enclosure with it”. What iswithin the
curtilageis essentially aquestion of fact in each case.
The paddock did not form part of the curtilage, being
well apart from the house and physically separated from
the garden. The paddock did not form an integral whole
with the dwelling.

Case M64 (1990) 12 NZTC 2,363 also considered the
definition of “dwelling”. Bathgate DJ stated (at page
2,368) that the definition:

... would normally apply only to the land upon which the
dwelling stood, and that, perhaps, immediately adjacent
thereto, including, depending on the circumstances, land for
access to and from the dwelling. It would not under the
definition of “dwelling”, in the Act, include necessarily the
whole of the allotment on which the dwelling was erected. As
arule appurtenances apply more to rights affecting the land,
such as easements, rather than land itself. An appurtenance is
something that belongs to another, an accessory to a principal.
Normally with regard to a house, the word “ appurtenance’

will pass with the house, the rights, privileges and accessories
thereto, such as gardens and orchards close by and used by the
houseowner, but not the land - Trim v Sturminster Rural
District Council (supra) .



Determining what part of awider supply isthe supply of
adwelling will involve an examination of the facts of
the case to ascertain what isthe curtilage, i.e., the
physical areabelonging to and enjoyed with the place of
residence.

Output tax on supplies of dwellings and
other real property

Section 5(15) deemsthat if adwelling forms part of a
wider supply, the supply of the dwelling isa separate
supply. Thismeansthat the applicability of GST to the
supply of the dwelling is considered separately from the
other supply. Generally, GST will not be chargeable on
the supply of the dwelling because it will not be sup-
plied in the course or furtherance of the supplier’s
taxable activity. It will generally bethe supply of a
private or exempt asset.

The exceptions are:

» Thedwellingissupplied in the course or furtherance
of the supplier’ staxable activity, e.g. abuilder or
property devel oper:

* Aninput tax deduction has been claimed for all or a
part of the dwelling (and sections 5(17) to 5(19) do
not apply): section 5(16).

If adwelling isasupply of aprivate or exempt asset, no
GST will be payable on the part of the total considera-
tion that relates to the dwelling.

When the other real property is supplied in the course or
furtherance of the supplier’ staxable activity, GST will
be payable on that supply. In such acase, section
24(3)(g) requiresthetax invoice relating to the supply
of the other real property to state the consideration for
that supply. Asaconsequence, the supplier needsto
determinewhat part of the total consideration isfor the
dwelling and what part isfor the other real property.
Ideally, this should be negotiated between the parties
and agreed at the time of supply.

When asale and purchase agreement does not apportion
the consideration for the supply of adwelling and other
real property, the tax invoiceissued by the supplier will
determine the amount of GST payable on the supply of
the other property. Under section 10(18) that considera-
tion must be that part of thetotal consideration that is
properly attributableto it. The onus of proof that the
apportionment is correct is on the person seeking to rely
on the apportionment. The GST supplier may need to
support the apportionment with avaluation. Asdis-
cussed below, in cases of doubt and/or involving
significant consideration, Inland Revenue may requirea
valuation from aregistered valuer.

Input tax on supplies of dwellings and
other real property

A GST registered purchaser of adwelling and other real
property may wish to claim an input tax deduction for
the consideration paid. Input tax deductionsare only
availablefor supplies of goods or servicesacquired for
the principal purpose of making taxable supplies- “the

principal purposetest”. By virtue of section 5(15), this
test applies separately to the supply of the dwelling and
the supply of other real property.

Generally, adwelling will not be acquired for the
principal purpose of making taxable supplies: it will be
aprivate or exempt asset. For example, the purchase of
afarm that includes afarmhouse. When the other real
property satisfiesthe principal purposetest, aninput tax
deductionisonly available for the consideration paid for
that property.

If the supplier is GST registered, the tax invoice will
indicate the amount of GST that is claimablein relation
to the supply of the other real property (section
20(2)(a)). Thisisan important point for GST registered
purchasers and their advisers. The amount of input tax
that may be claimed by a GST registered purchaser is
limited to the amount of GST shown on thetax invoice
as having been paid for the other real property. Accord-
ingly, as noted above, ideally the apportionment of the
total consideration should be negotiated between the
parties and agreed at the time of supply to circumvent
later disputes over what part of the considerationis
properly attributable to the other real property.

If apurchaser acquires, by way of sale, adwelling and
other real property from anon-registered vendor, or
from aGST registered vendor who is not supplying the
property in the course or furtherance of ataxable
activity, no GST will be payable on the supplies.
However, by virtue of paragraph (c) of the definition of
“input tax” in section 2, the purchaser may claim an
input tax deduction if real property isacquired by way
of salefor the principal purpose of making taxable
supplies. Again, the principal purposetest applies
separately to the supply of the dwelling and the supply
of the other real property.

In such cases, the proviso to the definition of “input
tax” deemsthe consideration for the supply of the other
real property to be the lesser of the purchase price or the
open market value of that supply. (Thisisbecausethe
supply of the other real property isnot the only matter
to which the consideration relates.) If the sale and
purchase agreement apportionsthetotal consideration
between the dwelling and the other real property, the
consideration for the other real property isthe lesser of
the apportioned amount and its open market value. If
the sale and purchase agreement does not apportion the
total consideration, the consideration for the other real
property isequal to its open market value.

Asnoted, the onus of proof that an apportionment is
correct ison the person seeking to rely on the apportion-
ment. A GST registered purchaser may need to support
the apportionment with avaluation. As discussed below,
in cases of doubt and/or involving significant considera-
tion, Inland Revenue may require avaluation from a
registered valuer.

When the purchaser intends to use a part of the
curtilage for the making of taxable supplies, or part of
the other real property for the dwelling, on-going
periodic section 21 adjustmentswill apply to that part.
continued on page 4
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Stamp duty

The Stamp and Cheque Duties Act 1971 (“SCD Act”)
imposes conveyance duty on instruments of conveyance
for certain transfers of real property. Conveyanceduty is
borne by the purchaser. Under section 24(1) of that Act,
atransfer of adwellinghouseis exempt from convey-
ance duty. The section 24(3) definition of “dwelling-
house” isdefined in very similar termsto the GST
definition of “dwelling”, being:

abuilding, or part of a building, that is a house, flat,
townhouse, home unit, or similar dwelling erected primarily
and principally as aresidence, and includes any land, im-
provements, or appurtenances belonging to the dwellinghouse
or usually enjoyed with it.

Section 24(2) of the SCD Act providesthat if conveyed
property consists partly of adwellinghouse and partly of
other property:

such proportion of the value of the property conveyed asthe
Commissioner determinesis not attributable to the purposes
of occupation as a dwellinghouse shall be subject to convey-
ance duty asif the instrument of conveyance related to that
proportion of the property only.

Thesame areais“appurtenant” to adwelling for GST
and stamp duty purposes. The definitions of “dwelling”
(inthe SCD Act) and “ dwellinghouse” (inthe GST Act)
do not differ in any material way. The definition of
“dwellinghouse” expressly includes*“land”, “improve-
ments’, and “ appurtenances’. However, these features
areonly included to the extent that they belong and are
usually enjoyed with the dwellinghouse. The definition
of “dwelling” includes all appurtenancesthat belong to
the dwelling and are enjoyed with it. As seen, the courts
have interpreted “ appurtenances’ to include land and
improvements aswell asrights affecting land.

Therefore, for both stamp duty and GST purposesthe
relevant areawill bethe curtilage, i.e. the physical area
belonging to and enjoyed with the place of residence.
Accordingly, purchaserswho acquire dwellings and
other real property should adopt the same valuation of
the dwelling for both purposes.

Section 24(2) also provides an exemption from convey-
ance duty for conveyances of residential property up to
4,500 square metres. This exemption does not apply to
conveyances of residential property with other property.
In the case of conveyances of residential property with
other property, purchasers cannot adopt a curtilage of
4,500 square metres as amatter of right. The exemption
for conveyances of residential property with other
property appliesto the actual curtilage. The same
curtilage area appliesfor both stamp duty and GST
puUrposes.

Under section 24(2) of the SCD Act, stamp duty is
payable on the proportion of the value of the property
conveyed that the Commissioner determinesis not
attributabl e to the purposes of occupation asa
dwellinghouse.

Method of valuation

If adwelling is supplied with other real property, a
valuation may be necessary when:

» A GST registered supplier and recipient cannot agree
on the value of the dwelling and the other real

property:

» A GST registered supplier needsto issue atax invoice
and the sale and purchase agreement does not appor-
tion the consideration:

» A GST registered recipient wishesto claim an input
tax deduction for the other real property under
paragraph (c) of the definition of “input tax”.

In some cases avaluation may also be necessary for the
calculation of on-going periodic section 21 adjustments.

Asnoted, the onus of proof that a particular apportion-
ment and the method adopted to reach that apportion-
ment are correct, ison the party seeking to rely onthe
apportionment. The method of valuation depends on the
circumstances of the case. The method adopted should
reflect the true value of the property. Different circum-
stances may require different methods. For example, the
item on page 2 of TIB Volume Two, No. 8 (April 1991)
acknowledges that an area apportionment may not
always be appropriate. |n some casesit may be more
appropriate to valueresidential land on farm properties
by comparison with sales of residential propertiesin
nearby rural townships.

Ideally, the valuation should be made by aregistered
valuer. In cases of doubt and/or significant considera-
tion, Inland Revenue may insist on avaluation by a
registered valuer. If registered persons arein doubt asto
whether they need to obtain avaluation from aregis-
tered valuer, they should contact their local Inland
Revenue office.

Any valuation relied upon needsto identify the method
of valuation and reasons for adopting that method.

Example

A GST registered farmer negotiatesto sell a225
hectare farm that includestwo farmhouses. The
farmer and hisfamily occupy the main farmhouse.
A fenced garden area of 4,000 square metres
surrounds the farmhouse. There is an adjacent
paddock of 5,000 square metres, known asthe
“home paddock” that includes a chicken coop, the
vegetable garden and various small sheds.

Farm employees and their families occupy the
second farmhouse from timeto time. It isfenced on
two sides, has ahedge on one side and a stream
running along the fourth side. The areawithin these
boundaries measures 4,750 square metres. The area
includes agarage, afew trees and awashing line.
Thereisno garden.

Section 5(15) appliesto the supply of thefarm
property. It deems each supply of adwelling to be
separate from the supply of the balance of the farm
land.



The farmer has not claimed an input tax deduction
in accordance with section 20(3) in the case of
either farmhouse. Neither supply of afarmhouseis
ataxable supply. The main farmhouseisaprivate
asset, being principally used for private accommo-
dation. The second farmhouse is an exempt asset,
being either let or licensed to farm employees
(section 14(c)(i) and (ii)) or occupied under a
service occupancy agreement by farm employees
(section 14(c)(iii)). Accordingly, only the supply of
thefarm land is subject to GST.

The physical areaof thedwelling in each caseis:

» Mainfarmhouse - 4,000 square metres. The home
paddock is not part of the curtilage of the farm-
house. Although enjoyed in part with the farm-
house (vegetabl e garden and chicken coop), itis
predominantly an arearelating to the farm. The
areaisphysicaly divided off from the farmhouse.
Itisreasonableto treat the fenced areaimmedi-
ately surrounding the farmhouse asits curtilage.

 Second farmhouse - 4,750 square metres. Al-
though fairly large, it isreasonableto treat this
area as appurtenant and enjoyed with the farm-
house. Thisareaisphysically divided off from the
surrounding farm land by both artificial and
natural features.

Anticipating selling the property, the farmer has
recently had the farm independently valued by a
registered valuer. Thevaluation (exclusive of GST)
shows:

Farm (land and farm improvements) $700,000
Dwellings $150,000
Total value $850,000

The farmer negotiatesto sell the farm for $875,000
plus GST, to aGST registered purchaser whois
acquiring the farm to carry on ataxable activity of
farming. The saleisnot a sale of agoing concern.

In finalising the terms of the sale and purchase
agreement, the parties agree that the purchase price
shall be apportioned between thefarm asto
$725,000 and the dwellings asto $150,000. (The
purchaser is prepared to accept this price and the
apportionment, having received hisown valuation.)

The sale and purchase agreement includesthe
following details:

Consideration $875,000
GST ($725,000 x 12.5%) $ 90,625
Total purchase price (including GST) $965,625
Apportionment of consideration:

Farm $725,000
Dwellings $150,000

Thefarmer issues atax invoice to the purchaser for
the taxable supply of thefarm. In accordance with
section 24(3)(g) the tax invoice shows:

Thetotal amount of thetax charged $ 90,625
The consideration, excluding tax $725,000
The consideration for the

supply, including GST $815,625

The purchaser is entitled to claim an input tax
deduction of $90,625.

The purchaser must pay conveyance duty on the
value of the property not attributable to the purposes
of occupation asadwellinghouse. Accordingly,
conveyance duty is payable on $815,625 (the GST
inclusivevalue).

Long service leave - when expenditure on account is incurred

Summary

Thisitem statesthe Commissioner’ snew policy on
when an employer “incurs’ expenditure on account of
long serviceleave. Under the new policy, the Commis-
sioner acceptsthat an employer incurs expenditure for
long service leave in theincome year that an employee
becomes unconditionally entitled to payment for the
leave.

Note that section EF 1 will apply to expenditure on
account of long service leavewhichisincurredin
incomeyears starting from 1 April 1990. The effect of
thisprovision isthat expenditure on account of long
service leaveisdeductiblein theyear that it isincurred,
but that deduction must be added back to the employer’s
assessableincome until theincomeyear that the long
service leave payments are made to the employee.

All legislative references areto the Income Tax Act
1994 unless otherwise stated.

Background

Public Information Bulletin 111 (May 1981) set out the
Commissioner’ s previous policy on when an employer
incurred expenditure on account of long serviceleave.
Under the previous policy, an employer incurred such
expenditure and could claim adeduction for that
expenditure only when the employee took the leave,
died, or had hisor her service terminated. The Commis-
sioner’spolicy asstated in PIB 111 no longer applies.

The Commissioner’spolicy in PIB 111 hasbeen
amended following the Commissioner’ s decision not to
appeal the High Court decision of Colonial Mutual Life
Assurance Society Limited (Life Branch) v CIR (1994)
16 NZTC 11,341 (“CML"). InCML the Court consid-
ered theissue of when aliability for long serviceleave
wasincurred by an employer under the previouslife
insurance regime, and held that the expenditure was
incurred by CML when an employee became uncondi-
tionally entitled to payment for theleave. The High
continued on page 6
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Court’ sapproach in CML was confirmed in another
High Court decision, King Country Electric Power
Boardv CIR(1995) 17 NZTC 12,122.

Legislation

Cross-reference table

IncomeTax IncomeTax IncomeTax
Act 1994 Act 19942 Act 1976

BD 2 BB 7 104

EF1 EF1 104A

OB 2(2) OB 2(2) 6(2)

Tax Administration IncomeTax Act 1976
Act 1994

37(5) 17(6)

126(2) 30(2)

1. asamended by the Taxation (Core Provisions) Act 1996
2. prior to amendment by the Taxation (Core Provisions) Act 1996

Section BB 7 isthe general deductibility section which
allows an employer to deduct any expenditureincurred
in gaining or producing assessableincomeor in carry-
ing on abusiness for the purposes of gaining or produc-
ing assessableincome.

Thetiming of such deductionswas modified in certain
situations by the insertion of section EF 1 with effect
from theincomeyear starting on 1 April 1990. The
effect of section EF 1isthat employershavetoinclude
the*“ unexpired portion” of monetary remuneration (such
as expenditure on account of long serviceleave) intheir
assessableincome. The“unexpired portion” of expendi-
ture on account of long service leave is expenditure
incurred for long service leave which has not been paid
to the entitled employee in theincome year or further
specified period.

Section EF 1 (6) deems monetary remuneration (such as
expenditure on account of long serviceleave) to be paid
in anincome year in either of the following situations:

 For payments made to employees (other than share-
hol der-employeesto whom section OB 2 (2) applies),
if the money isactually paid totheemployeeinthat
incomeyear, or if the money is paid to the employee
within 63 days after the end of that incomeyear.

* For payments made to shareholder-employeesto
whom section OB 2 (2) applies (close company
shareholder-employees), if the money isactually paid
to the shareholder-employeein that incomeyear or,
if the company has obtained an extension of timefor
filing itsincome tax return under section 37(5) of the
Tax Administration Act 1994, if the money ispaid to
the shareholder-employee no | ater than 31 March of
the year succeeding therelevant incomeyear. This
time extension for filing tax returns gives aperiod of
6 to 18 monthsto claim adeduction for such expendi-
ture, depending on the company’ s balance date.

How the legislation applies

Expenditure on account of long service leaveisincurred
by an employer in theincome year that an employee
becomes unconditionally entitled to payment for such
leave, evenif payment for thelong serviceleaveisnot
actually made until sometimelater. An employee
becomes unconditionally entitled to payment for long
serviceleave when the employee hastheright to
demand payment.

The fact that an employee may losetheright to long
serviceleaveif hisor her employment isterminated for
misconduct etc., does not operate to defer the time when
the expenditureisincurred by an employer.

No deductions allowable while
long service leave is accruing

Expenditure accrued by an employer on account of
employeeswho arein the process of qualifying for long
serviceleaveisnot incurred by or deductibleto the
employer intheyear it accrues, because an employee
has no right to demand payment of the long service
leave at that stage. An employee only hastheright to
demand payment when he or she has satisfied the
conditions of employment under which aright to long
service leave arises.

Post-1990 expenditure in respect
of long service leave

The practical effect of section EF 1 isthat, whilean
employer may haveincurred expenditure on account of
long service leave, adeduction for such expenditureis
delayed until such time as paymentsfor thelong service
leave are paid to the entitled employee. Section EF 1
appliesto expenditure incurred from the income year
commencing 1 April 1990.

Applying the change in policy
on “incurred”

The Commissioner’ s new policy on when expenditure
on account of accrued long serviceleaveis“incurred” is
applicableto all current claims and objectionsto
assessments. Taxpayers may also apply to the Commis-
sioner under section 126(2) of the Tax Administration
Act 1994 for alate objection to be considered.

Examples

Example 1

Employee A’ semployment contract with Company
Y statesthat sheisentitled to 10 days' long service
leave after 15 years employment with Company Y.

On 15 February 1987, Employee A celebrated

15 years' employment with Company Y, and
became entitled to take long serviceleave. She had
the right to demand immediate payment at that
time. However, because of work commitments she
decided to take her long serviceleavein June later
that year.



Company Y incurred, and was entitled to deduct,
the leave expenditure on 15 February 1987, even
though it was not required to make payment on
account of thelong serviceleave until Junelater
that year. Section EF 1 did not apply to this ex-
penditure becauseit wasincurred before 1 April
1990.

Example 2

Employee B’ semployment contract with Company
Y statesthat heisentitled to 5 days' long service
leave after 5 years' employment with Company Y.

Employee B started employment with Company Y
on 14 March 1995. On 14 March 1996 he has had
oneyear’ sservicewith Company Y.

Company Y isnot entitled asat 14 March 1996 to
make a proportionate deduction for expenditure on
account of Employee B’ saccruing leave. Thisis
because Employee B isin the process of qualifying
asalong service employee and does not have any
present right to demand payment. Company Y must
wait until Employee B has satisfied the conditions
of employment under which aright tolong service
leave arises (i.e. the condition that he has been
employed with Company Y for 5 years).

Example 3

Employee C'semployment contract with Company
Y statesthat heisentitled to 10 days' long service
leave after 10 years employment with Company Y.

On 28 February 1996, Employee C celebrated

10 years employment with Company Y, and
became entitled to take long service leave. He has
the right to demand immediate payment. However,
because of sporting commitments he decided to take
hislong serviceleavein July of that year.

Company Y hasa31 March balance date. Although
Company Y hasincurred thelong service leave
expenditure on 28 February 1996, the deduction for
thelong service leave must be added back to
Company Y’ sassessableincomefor the 1996
income year because the payment for long service
leave does not occur in the 1996 income year or
within 63 days of the end of that income year (i.e.
within 63 days after 31 March 1996). Company Y
can deduct the long service leave expenditurein the
1997 income year because it makes the payment for
long service leave to the employee in that income
year.




Legislation and determinations

This section of the TIB covers items such as recent tax legislation, accrual and depreciation
determinations, livestock values and changes in FBT and GST interest rates.

Marquees - depreciation determination DEP18

InTIB Volume Eight, No. 2 (August 1996) at pages 5 and 6 the Commissioner published a second draft general
depreciation determination for marquees.

No submissions were received on this second draft. Accordingly, the Commissioner has now issued the determination.
It may becited as“ Determination DEP18: Tax Depreciation Rates General Determination Number 18”.

The determination isreproduced below. The new depreciation rates are based on the EUL s set out in the determina-
tion below and residual values of 13.5% of cost.

General Depreciation Determination DEP18
Thisdetermination may be cited as* Determination DEP18: Tax Depreciation Rates General Determination Number 18",
1. Application
This determination appliesto taxpayers who own the asset classes|listed below.

Thisdetermination appliesto “ depreciable property” other than “ excluded depreciable property” for the 1996/97
and subsequent incomeyears.

2. Determination

Pursuant to section EG 4 of the Income Tax Act 1994 | hereby amend Determination DEP1: Tax Depreciation
Rates General Determination Number 1 (as previously amended) by:

» Deleting fromthe*“Leisure” industry category the general asset class, estimated useful life and diminishing
value and straight-line depreciation rates listed below:

Estimated DV banded SL equivalent

useful life dep’'nrate  banded dep’n rate
Leisure (years) (%) (%)
Marquees 125 15 10

* Insertingintothe"“Leisure” industry category the general asset classes, estimated useful lives, and diminishing
value and straight-line depreciation rates listed below:

Estimated DV banded SL equivalent
useful life dep’'n rate banded dep'n rate
Leisure (years) (%) (%)
Marquees (canvasroofs and walls, ropes/tie-downs
where permanently attached) 8 22 155
Marquees (roofs and walls of fabrics other than
canvas, ropes/tie-downs where permanently attached) 5 33 24
Marquee poles (wood) 155 12 8
Marquee poles & frames (metal) 10 18 125
Marquee poles & frames (metal with integral
winching mechanism) 8 22 155

Marguee accessories (other than poles and frames) 5 33 24




» Inserting into the “Hire Equipment (Where on short term hire of 1 month or lessonly)” asset category the
general asset classes, estimated useful lives, and diminishing value and straight-line depreciation rateslisted

below:

Estimated DV banded SL equivalent
Hire Equipment (Where on short useful life dep’'nrate  banded dep’n rate
term hire of 1 month or less only) (years) (%) (%)
Marquees (canvasroofs and walls, ropes/tie-downs
where permanently attached) 8 22 155
Marquees (roofs and walls of fabrics other than
canvas, ropes/tie-downs where permanently attached) 5 33 24
Marquee poles (wood) 155 12 8
Marquee poles & frames (metal) 10 18 125
Marquee poles & frames (metal with integral
winching mechanism) 8 22 155
Marguee accessories (other than poles and frames) 5 33 24

3. Interpretation

In this determination, unless the context otherwise requires, expressions have the same meaning asin the Income
Tax Act 1994,

Thisdetermination issigned by meonthe 1st day of October 1996.

Jeff Tyler
Assistant General Manager (Adjudication & Rulings)

Scaffolding - draft depreciation determination

Currently thereisone asset classfor all types of scaffolding, with adepreciation rate of 12% DV.

The Commissioner proposesto issue ageneral depreciation determination which will set two new asset classesfor
scaffolding. The draft determination is reproduced below. The determination will set anew depreciation rate of 22%
DV for the asset class“ Scaffolding (Aluminium)” The other asset classwill clarify that the existing rate of 12% DV
continuesto apply, but to “ Scaffolding (Other than aluminium)”, rather than to all scaffolding.

The proposed new depreciation rate for “ Scaffolding (Aluminium)” of 22% DV is based on an estimated useful life
(“EUL") of 8 yearsand aresidual value of 13.5% of cost.

Exposure Draft - General Depreciation Determination DEPX
This determination may be cited as* Determination DEPX: Tax Depreciation Rates General Determination Number X”.
1. Application
This determination appliesto taxpayers who own the asset classes|listed below.

Thisdetermination appliesto “ depreciable property” other than “excluded depreciable property” for the 1996-97
and subsequent incomeyears.

2. Determination

Pursuant to section EG 4 of the Income Tax Act 1994 | hereby amend Determination DEP1: Tax Depreciation
Rates General Determination Number 1 (as previously amended) by:

» Deleting from the“ Contractors, Building and Quarrying” industry category the general asset class, estimated

useful life, and diminishing value and straight-line depreciation rateslisted below:
continued on page 10



Estimated DV banded SL equivalent

useful life dep’'n rate banded dep'n rate
Contractors, Building and Quarrying (years) (%) (%)
Scaffolding 15.5 12 8

* Inserting into the“ Contractors, Building and Quarrying” industry category the general asset classes, estimated
useful lives, and diminishing value and straight-line depreciation rates|listed below:

Estimated DV banded SL equivalent

useful life dep’'n rate banded dep'n rate
Contractors, Building and Quarrying (years) (%) (%)
Scaffolding (other than aluminium) 155 12 8
Scaffolding (auminium) 8 22 155

3. Interpretation

In this determination, unless the context otherwise requires, expressions have the same meaning asin the Income
Tax Act 1994,

If you wish to make a submission on these proposed changes please write to:

Assistant General Manager
Adjudication & Rulings
National Office

Inland Revenue Department
PO Box 2198
WELLINGTON

We need to receive your submission by 12 November 1996 if we areto takeit into account in the final determination.

Tags (security) - draft depreciation determination

The Commissioner has been made awarethat thereis currently no general depreciation rate for the security tags used
in theretail sector as part of the electronic security systems used by retailersin helping to prevent shoplifting.

The Commissioner proposesto issue ageneral depreciation determination which will:

* Insert anew asset class “ Tags (security)” with an estimated useful life of 3 years and ageneral depreciation rate of
50% D.V. and 40% S.L ., under the*“ Shops” Industry Category.

* Insert the asset class” Security systems”, currently included in the Asset Categories“Building Fit-out (whenin
books separately from building cost)” and “ Office Equipment and Furniture”, into the“ Shops’ Industry Category
with an estimated useful life of 10 yearsand ageneral depreciation rate of 18% D.V.and 12.5% S.L.

The draft determination is reproduced below. The proposed new depreciation rates are based on the estimated useful
lives set out in the draft determination below and residual values of 13.5%.

Exposure Draft - General Depreciation Determination DEPX
This determination may be cited as* Determination DEPX: Tax Depreciation Rates General Determination Number X”.
1. Application
This determination appliesto taxpayers who own the asset classes|listed below.

Thisdetermination appliesto “ depreciable property” other than “ excluded depreciable property” for the 1995/96
and subsequent incomeyears.



2. Determination

Pursuant to section EG 4 of the Income Tax Act 1994 | hereby amend Determination DEP1: Tax Depreciation
Rates General Determination Number 1 (as previously amended) by:

Inserting into the “ Shops” industry category the general asset classes, estimated useful lives, and diminishing
value and straight-line depreciation rates listed below:

Estimated DV banded SL equivalent
useful life dep’'n rate banded dep'n rate
Asset class (years) (%) (%)
Tags (security) 3 50 40
Security systems 10 18 125

3. Interpretation

In this determination, unless the context otherwise requires, expressions have the same meaning asin the Income

Tax Act 1994.

If you wish to make a submission on these proposed changes please write to:

Assistant General Manager
Adjudication & Rulings
National Office

Inland Revenue Department
PO Box 2198
WELLINGTON

We need to receive your draft by 15 November 1996 if we are to takeit into account in finalising this determination.




Binding rulings

This section of the TIB contains binding rulings that the Commissioner of Inland Revenue has issued
recently.

The Commissioner can issue binding rulings in certain situations. Inland Revenue is bound to
follow such a ruling if a taxpayer to whom the ruling applies calculates tax liability based on it.

For full details of how binding rulings work, see our information booklet “Binding Rulings”
(IR 115G) or the article on page 1 of TIB Volume Six, No.12 (May 1995) or Volume Seven, No.2
(August 1995). You can order these publications free of charge from any Inland Revenue office.

NZ Guardian Trust Company Ltd’'s NZGT30 Fund
Product ruling - BR Prd 96/25

Note: Product ruling BR Prd 96/25 applies from 30 September 1996 to the end of the 1996-97 income year.
BR Prd 96/28 is identical to BR Prd 96/25, except that it incorporates section reference changes brought
about by the passing of the Taxation (Core Provisions) Act 1996 and applies from the beginning of the
1997-98 income year to 31 March 2001.

This is a product ruling made under section 91F of the Tax Administration Act 1994.

Taxation Laws
All legislative references are to the Income Tax Act 1994 unless otherwise stated.

This Ruling applies in respect of sections BB 9, CF 2 (3), CF 2 (3A) and LE,
CF 3 (1)(b), GB 1 (3), and HH 3 of the Income Tax Act 1994,

The Arrangement to which this Ruling applies

The Arrangement is the establishment of the NZGT30 Fund (“the Fund™), pursu-
ant to the Deed of Trust dated 5 September 1996, to act as a specialist investment
fund to hold a portfolio of shares and other securities that match the composition
and weighting of the NZSE 30 Capital Share Price Index (“Index”).

The trustee and manager of the Fund is The New Zealand Guardian Trust Com-
pany Limited. It is registered as a trustee company under the Trustee Companies
Act 1967. The Fund is established under the Trustee Companies Act 1967 and
meets the definition of “group investment fund” contained in section OB 1. The
beneficial interest in the Fund is divided into units. Each unit confers an equal
interest in the Fund, but does not confer any interest in any particular invest-
ment of the Fund.

Income derived by the Fund comprises of dividends, interest on convertible
notes, gains on futures contracts and interest on deposited funds. This income is
distributed to investors holding units in the Fund as at the income distribution
date, which is semi-annually.

Each investor subscribes for the issue of units in the Fund. The issue price is
determined by dividing the total market value of the net assets of the Fund by
the number of units issued in the Fund (*current unit value™).

It is possible for investors to transfer similar securities to the Fund in lieu of a
cash payment.

The majority of the investors in the Fund are from “designated sources” as
defined in section HE 2 (3) ( “category A units”). However, some units may be



Assumptions

acquired with funds from “designated sources” as defined in section HE 2 (3)
(“category B units™). These category B units are subject to the same rules regard-
ing income distribution and redemption of units as apply to category A unit
holders.

Investors are able to redeem their units at any valuation time (weekly) by giving
notice to the fund manager. Their units are redeemed in cash at a price equal to
the current unit value.

It is possible for the fund manager, in the ordinary course of the fund manager’s
activities, to purchase the units from the unit holders as an alternative to re-
demption.

The purchase price of the units paid by the fund manager is determined accord-
ing to the current unit value.

Other facts of the Arrangement and relevant information are as set out in the
prospectus of the Fund dated 30 September 1996.

made by the Commissioner

This Ruling is based on the assumptions that:

= The Fund will be a “qualifying trust” as defined in section OB 1; and

= All cancellation of units by the Fund will be in whole but not in part; and

= None of the units will be a “non-participating redeemable share” as defined in
section CF 3 (14); and

= Any relevant cancellation will not be, or form part of, a “pro rata cancellation”
as defined in section CF 3 (14); and

= The Fund will be an “unlisted trust” as defined in section CF 3 (14); and

= The units will be issued on such terms that their redemption is subject to
section CF 3 (1)(b)(iv)(B); and

= No election will be made by the Fund to treat the category A units issued as
shares of a separate class; and

= Any relevant cancellation will not be an “on-market acquisition”; and

= At the date of redemption there is no arrangement for the units redeemed to
be replaced by the subsequent issue of new units where the arrangement is
intended to effect a substitution for the payment of dividends; and

= Any cancellation of units will only be effected in order to allow unit holders to
exit the Fund; and

= The unit holders will not in anyway retain any interest in the units which are
sold to the fund manager.

How the Taxation Laws apply to the Arrangement

Subject in all respects to the assumptions above, the Taxation Laws apply to the
Arrangement as follows:

= In the case of a payment or transaction with an investor in the Fund that is a
dividend under section CF 2 (3), section CF 2 (3A) will treat the Fund as if it
were a company for the purposes of section LE; and

= The entire amount paid to category A unit holders on the redemption of their
units will be excluded from the definition of dividend by section CF 3 (1)(b) to
the extent it does not exceed the available subscribed capital per share can-

celled; and continued on page 14
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= In respect of category B income distributed to category B unit holders semi-
annually, this will be treated as “beneficiary income” for tax purposes and
subject to section HH 3; and

= Any gain on the redemption of category B units by a category B unit holder
will not be assessable for income tax to the extent that it does not include
beneficiary income, under section HH 3 (5). The accrued income component
representing beneficiary income on distribution will be taxable to the category
B unit holder; and

= In the absence of other factors relating to the circumstances of any particular
category A unit holder, any gain on the sale of the category A units to the
fund manager will not of itself give rise to the application of section GB 1 (3)
and section BB 9; and

= In the absence of other factors relating to the circumstances of any particular
category B unit holder, any gain on the sale of the category B units to the fund
manager will not of itself give rise to the application of section BB 9.

The period for which this Ruling applies

This Ruling will apply for the period from 30 September 1996 to the end of the
1996797 income year.

This Ruling is signed by me on the 30th day of September 1996.

Martin Smith
General Manager (Adjudication and Rulings)

NZ Guardian Trust Company Ltd’s NZGT30 Fund
Product ruling - BR Prd 96/28

This is a product ruling made under section 91F of the Tax Administration Act 1994.

Taxation Laws

All legislative references are to the Income Tax Act 1994, as amended by the
Taxation (Core Provisions) Act 1996, unless otherwise stated.

This Ruling applies in respect of sections BG 1, CF 2 (3), CF 2 (3A) and LE,
CF 3 (1)(b), GB 1 (3), and HH 3 of the Income Tax Act 1994,

The Arrangement to which this Ruling Applies

The Arrangement is the establishment of the NZGT30 Fund (“the Fund™), pursu-
ant to the Deed of Trust dated 5 September 1996, to act as a specialist investment
fund to hold a portfolio of shares and other securities that match the composition
and weighting of the NZSE 30 Capital Share Price Index (“Index”).

The trustee and manager of the Fund is The New Zealand Guardian Trust Com-
pany Limited. It is registered as a trustee company under the Trustee Companies
Act 1967. The Fund is established under the Trustee Companies Act 1967 and
meets the definition of “group investment fund” contained in section OB 1. The
beneficial interest in the Fund is divided into units. Each unit confers an equal
interest in the Fund, but does not confer any interest in any particular invest-
ment of the Fund.

Income derived by the Fund comprises of dividends, interest on convertible
notes, gains on futures contracts and interest on deposited funds. This income is



Assumptions

distributed to investors holding units in the Fund as at the income distribution
date, which is semi-annually.

Each investor subscribes for the issue of units in the Fund. The issue price is
determined by dividing the total market value of the net assets of the Fund by
the number of units issued in the Fund (*current unit value™).

It is possible for investors to transfer similar securities to the Fund in lieu of a
cash payment.

The majority of the investors in the Fund are from “designated sources” as
defined in section HE 2 (3) ( “category A units”). However, some units may be
acquired with funds from “designated sources” as defined in section HE 2 (3)
(“category B units™). These category B units are subject to the same rules regard-
ing income distribution and redemption of units as apply to category A unit
holders.

Investors are able to redeem their units at any valuation time (weekly) by giving
notice to the fund manager. Their units are redeemed in cash at a price equal to
the current unit value.

It is possible for the fund manager, in the ordinary course of the fund manager’s
activities, to purchase the units from the unit holders as an alternative to re-
demption.

The purchase price of the units paid by the fund manager is determined accord-
ing to the current unit value.

Other facts of the Arrangement and relevant information are as set out in the
prospectus of the Fund dated 30 September 1996.

made by the Commissioner

This Ruling is made on the assumptions that:

= The Fund will be a “qualifying trust” as defined in section OB 1; and

= All cancellation of units by the Fund will be in whole but not in part; and

= None of the units will be a “non-participating redeemable share” as defined in
section CF 3 (14); and

= Any relevant cancellation will not be, or form part of, a “pro rata cancellation”
as defined in section CF 3 (14); and

= The Fund will be an “unlisted trust” as defined in section CF 3 (14); and

= The units will be issued on such terms that their redemption is subject to
section CF 3 (1)(b)(iv)(B); and

= No election will be made by the Fund to treat the category A units issued as
shares of a separate class; and

= Any relevant cancellation will not be an “on-market acquisition”; and

= At the date of redemption there is no arrangement for the units redeemed to
be replaced by the subsequent issue of new units where the arrangement is
intended to effect a substitution for the payment of dividends; and

= Any cancellation of units will only be effected in order to allow unit holders to
exit the Fund; and

= The unit holders will not in anyway retain any interest in the units which are
sold to the fund manager.

continued on page 16
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How the Taxation Laws apply to the Arrangement

Subject in all respects to the assumptions above, the Taxation Laws apply to the
Arrangement as follows:

In the case of a payment or transaction with an investor in the Fund that is a
dividend under section CF 2 (3), section CF 2 (3A) will treat the Fund as if it
were a company for the purposes of section LE; and

The entire amount paid to category A unit holders on the redemption of their
units will be excluded from the definition of dividend by section CF 3 (1)(b) to
the extent it does not exceed the available subscribed capital per share can-
celled; and

In respect of category B income distributed to category B unit holders semi-
annually this will be treated as “beneficiary income” for tax purposes and
subject to section HH 3; and

Any gain on the redemption of category B units by a category B unit holder
will not be liable for income tax to the extent that it does not include benefici-
ary income, under section HH 3 (5). The accrued income component repre-
senting beneficiary income on distribution will be taxable to the category B
unit holder; and

In the absence of other factors relating to the circumstances of any particular
category A unit holder, any gain on the sale of the category A units to the
fund manager will not of itself give rise to the application of section GB 1 (3)
and section BG 1; and

In the absence of other factors relating to the circumstances of any particular
category B unit holder, any gain on the sale of the category B units to the fund
manager will not of itself give rise to the application of section BG 1.

The period for which this Ruling applies

This Ruling will apply for the period from the beginning of the 1997/98 income
year to 31 March 2001.

This Ruling is signed by me on the 3rd day of October 1996.

Martin Smith
General Manager (Adjudication and Rulings)

Binding ruling BR Prd 96/9 withdrawn

In compliance with section 91FJ(2) of the Tax Adminis- 2. Product ruling 96/9 is hereby withdrawn.

tration Act 1994, the Commissioner hereby notifiesthe
withdrawal of product ruling 96/9. The following notice
appeared inthe New Zealand Gazette of 3 October

1996.

Notice of withdrawal of product ruling

1. Thisisanotice of awithdrawal of aproduct ruling
made under section 91FJ of the Tax Administration

Act 1994.

3. Product ruling 96/9 originally applied to a superan-
nuation schemefor the period 16 April 1996 to
31 March 1999, and notice of its making appeared
in the New Zealand Gazette of 2 May 1996.

4. Product ruling 96/9 iswithdrawn on and from
3 October 1996.

Martin Smith
General Manager (Adjudication & Rulings)




readers.

Legal decisions - case notes

This section of the TIB sets out brief notes of recent tax decisions made by the Taxation Review
Authority, the High Court, the Court of Appeal and the Privy Council.

We've given full references to each case, including the citation details where it has already been
reported. Details of the relevant Act and section will help you to quickly identify the legislation
at issue. Short case summaries and keywords deliver the bare essentials for busy readers. The
notes also outline the principal facts and grounds for the decision. Where possible, we have
indicated if an appeal will be forthcoming.

These case reviews do not set out Inland Revenue policy, nor do they represent our attitude to
the decision. These are purely brief factual reviews of decisions for the general interest of our

Lump sum tenancy inducement payments - assessability

Case:
Act:

Keywords:

Summary:

Facts:

Decision:

High Court CP 1287/95, CP 1288/95
Income Tax Act 1976 - sections 65 (2)(a) and (I).
Inducement payments, assessability

The High Court found that lump sum payments made to induce potential ten-
ants to sign lease agreements were assessable income, as the objectors’ ordinary
business operations did not include the acquisition or disposition of leases.

The objectors were partners in a partnership which leased a number of premises
in various locations. In one of the locations, the leases were due to expire. Over a
period of ten months the objectors negotiated to enter a lease for new premises.
As well as the Agreement to Lease, a Collateral Deed was signed which pro-
vided for a number of inducements to the objectors as tenants. These included a
rental subsidy, hard and soft fit out and a lump sum payment. There was no
restriction on the use of the lump sum payment.

It was found, as a matter of fact, that the partnership’s ordinary business opera-
tions did not include the acquisition or disposition of leases. The lump sum
payment was found to essentially be a form of rent subsidy and as such it was
assessable as income in the year of its receipt.

Letter of credit - time of payment for GST taxable supply

Case:
Act:

Keywords:

Summary:

Facts:

TRA No 95/013
Goods and Services Tax Act 1985 - section 20 (3)(b)(i)
Payment

The TRA found that an irrevocable letter of credit redeemable at some time in
the future was just as valid a means of payment as if the objector had handed
over cash. The giving of the letter of credit by the objector to the ANZ Bank was
a payment for the purposes of section 20 (3)(b)(i).

The objector entered into an agreement to buy a building for $706,000. The
objector paid a deposit of $106,000 on the date of signing. The remainder of the
purchase price was top paid on settlement. This was to be effected by the objec-
tor giving the vendor an ANZ Bank irrevocable letter of credit for $600,000. The
payment date specified on this letter was six months after settlement. When the
objector took possession, in November 1993, it gave the vendor the irrevocable
letter. The ANZ subsequently honoured the letter of credit on the due date
which was May 1994 (six months later). The objector contended it was entitled to
continued on page 18
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Decision:

an input tax in the period ending November 1993. The Commissioner contended
the objector was entitled to the credit in the GST period ending May 1994.

The TRA held that the parties had stipulated that the balance of the purchase
price be paid by the ANZ Bank, not the objector. This was regarded as a means
by which the vendor could safely allow the purchaser to go into possession
before payment of all moneys due under the agreement. Judge Willy found it
was crucial to that arrangement that the vendor felt it would not have to rely on
the objector’s ability to pay the remainder of the purchase price on the deferred
date, six months from settlement. He was satisfied that in those circumstances
the letter of credit was irrevocable and unconditional. The vendor had rights
against the bank only. Its rights against the objector had been extinguished by
the letter of credit. Thus the transaction became complete in November 1993.

Judge Willy found the parties’ agreement to an irrevocable letter of credit which
was redeemable at some time in the future was just as valid a means of payment
as if the purchaser had paid with cash. The consideration agreed upon was a
payment both at common law and for the purposes of section 20 (3)(b)(i) of the
GST Act. The correct taxable period was therefore November 1993, not May 1994,

Severance of employment payments - assessability

Case:
Act:

Keywords:

Summary:

Facts:

Decision:

TRA Nos 96/114 and 96/059
Income Tax Act 1976 - section 65 (2)(b)
Monetary remuneration, personal grievance - employment issues

The TRA found that, on the balance of probability, it could not find that the
entire payment made to each objector for severance of employment was related
to humiliation, loss of dignity and injury to their respective feelings. Clearly the
major ingredient of the payment was for loss of earnings and Judge Barber
apportioned the respective parts of each payment accordingly, so that a potion of
each payment was taxable while the remaining portion was not.

This case involved two separate cases stated which were heard together. The two
objectors, M and S, were both employed by an insurance company. In 1992 they
were both informed that their positions were to be downgraded in terms of
earning potential and status. The objectors responded by bringing personal
grievance claims in the Employment Tribunal. They both received severance of
employment payments under a Settlement Agreement. S received $79,769.89
and M received $136,546.53. Their focus at the settlement meeting was on the
amount of the payment rather than its components.

After the settlement meeting the taxpayers realised that only $10,000 of the
payments was attributable to loss of dignity and injury to feelings and therefore
non-taxable. They sought to increase this amount. Their evidence is that the
entire payment was for loss of dignity and injury to feelings and that they both
accepted their settlement on that basis. However the final signed agreements
were lost in transit and there are no copies of them.

Judge Barber accepted that it was Inland Revenue’s policy that payments for loss
of earnings are assessable income under section 65 (2)(b) because they are ‘mon-
etary remuneration’. He also accepted Inland Revenue’s policy that payments for
humiliation, loss of dignity and injury to feelings are not assessable. He could
not find, on the balance of probability, that the entire payment to each objector
was related to the latter. It was clear that the major ingredient of the settlement
payment was loss of income. Judge Barber therefore apportioned the settlement
payment appropriately between non-assessable and assessable income.




Company strike-off - effect on case stated proceedings

Case:

Keywords:

Summary:

Facts:

Decision:

TRA No 93/7WN/029
Strike off, dissolution

This is an interlocutory matter concerning the effect striking an objector com-
pany off from the Companies Register has upon existing case stated proceed-
ings. The TRA applied the High Court decision in Suzy Speed Holdings Limited v
CIR (1994) 16 NZTC 11,108.

The Objector was a company incorporated in July 1984. As a result of disallowed
objections, a case stated was requested in December 1992, and was filed in July
1993. The Objector’s agent requested that the Objector be struck off the Compa-
nies Register under section 366 of the Companies Act 1955. The strike off was
advertised in the Gazette on 26 January 1995 and the company was eventually
struck off on 14 March 1995.

Judge Barber addressed three issues at the hearing. They were:

1. Once the Objector was struck off, could it (or anyone else) continue the case
stated?

2. What is the effect of an invalid removal of the Objector from the Companies
Register (less than three months had passed from the date of advertising in
the Gazette to the date of strike off)?

3. What is the effect of the Objector failing to show up at the earlier Directions
hearing?

The TRA confirmed the decision in Suzy Speed Holdings Limited v CIR. Judge
Barber decided the three issues as follows:

1. From the time the Objector was removed from the Companies Register under
the Companies Act 1955, the company is dissolved and must be treated as if it
no longer exists. The TRA can not look behind the certificate saying the com-
pany had been struck off, as to do so was outside the taxpayer’s jurisdiction.
Neither the taxpayer’s agent nor any former officer of the Objector has the
power to represent the company once it is dissolved and before it is resolved
to the Register (if that occurs).

2. Judge Barber would not consider this question as to do so would be outside
the ambit of the TRA’s jurisdiction. He could only consider the papers in front
of him which included a certificate that the Objector had been struck off.

3. The case was deemed to be withdrawn under regulation 9 (6) of the TRA
Regulations 1994, as a result of the Objector failing to appear at the Directions
hearing. However Judge Barber did adjourn the matter to 22 November 1996
for the resumption of the directions hearing to allow the parties to consider
the implications of the ruling. If there was no valid appearance at that date
the case would be deemed withdrawn.




Booklets available from Inland Revenue

This list shows all of Inland Revenue’s information booklets as at the date of this Tax Information
Bulletin. There is also a brief explanation of what each booklet is about.

Some booklets could fall into more than one category, so you may wish to skim through the entire
list and pick out the booklets that you need. You can get these booklets from any IRD office.

The TIB is always printed in a multiple of four pages. We will include an update of this list at the
back of the TIB whenever we have enough free pages.

General information

Binding rulings (IR 115G) - M ay 1995: Explains binding rul-
ings, which commit Inland Revenue to a particular interpreta-
tion of the tax law once given.

Disputing a notice of proposed adjustment (IR 210K) - Oct
1996: If we send you a notice to tell you we're going to adjust
your tax liability, you can dispute the notice. This booklet ex-
plains the process you need to follow.

Disputing an assessment (IR 210J) - Oct 1996: Explains the
processto follow if you want to dispute our assessment of your
tax liability, or some other determination.

How totell if you need a special tax code (IR 23G): Informa-
tion about getting a special “ flat rate” of tax deducted fromyour
income, if the regular deduction rates don’t suit your particu-
lar circumstances.

If you disagreewith us (IR 210Z) - Sep 1996: This|eaflet sum-
marises the stepsinvolved in disputing an assessment.

Income from a Maori Authority (IR 286A) - Feb 1996: For
people who receive income from a Maori authority. Explains
which tax return theindividual ownersor beneficiariesfill inand
how to show theincome.

Independent Family Tax Credit (FS 3) - Sep 1996: Introduc-
ing extra help for families, applying from 1 July 1996.

Inland Revenueaudits (IR 297) - May 1995: For business peo-
pleand investors. It explainswhat isinvolved if you are audited
by Inland Revenue; who islikely to be audited; your rightsdur-
ing and after the audit, and what happens once an audit is com-
pleted.

Koha (IR 278) - Aug 1991: A guide to payments in the Maori
community - income tax and GST consequences.

Maori Community Officer Service (IR 286) - Apr 1996: In-
troduces our tax help service for the Maori community.

Maori Community Officer Service (IR 286) - Apr 1996: An
introduction to Inland Revenue’ s Maori Community Officersand
the services they provide.

New Zealand tax residence (IR 292) - Apr 1994: An explana-
tion of who is a New Zealand resident for tax purposes.

Objection procedures (IR 266) - Mar 1994: Explains how to
make a formal objection to a tax assessment, and what further
options are available if you disagree with Inland Revenue.

Overseas social security pensions (IR 258) - Jul 1996: Ex-
plains how to account for incometax in New Zealand if you re-
ceive a social security pension from overseas.

Problem Resolution Service (IR 287) - Nov 1993:
Anintroduction to Inland Revenue’ s Problem Resolution Serv-
ice. You can usethis serviceif you' ve already used Inland Rev-
enue’'s usual servicesto sort out a problem, without success.

Provisional tax (IR 289) - Jun 1996: People whose end-of-year
tax bill is $2,500 or more must generally pay provisional tax for
the following year. This booklet explains what provisional tax
is, and how and when it must be paid.

Putting your tax affairsright (IR 282) - May 1994: Explains
the advantages of telling Inland Revenue if your tax affairsare
not in order, before we find out in some other way. This book
also sets out what will happen if someone knowingly evadestax,
and gets caught.

Rental income (IR 264) - Apr 1995: An explanation of taxable
income and deductible expensesfor people who own rental prop-
erty. Thisbooklet isfor people who own one or two rental prop-
erties, rather than larger property investors.

Reordered tax acts (IR 299) - Apr 1995: In 1994 the Income
Tax Act 1976 and the Inland Revenue Department Act 1974 were
restructured, and became the Income Tax Act 1994, the Tax Ad-
ministration Act 1994 and the Taxation Review Authorities Act
1994. Thisleaflet explains the structure of the three new Acts.

Self-employed or an employee? (IR 186) - Apr 1993: Sets out
Inland Revenue' stestsfor determining whether apersonisa sdlf-
employed contractor or an employee. This determines what ex-
penses the person can claim, and whether s’he must pay ACC
premiums.

Stamp duty and gift duty (IR 665) - Mar 1995: Explainswhat
duty is payable on transfers of real estate and some other trans-
actions, and on gifts. Written for individual people rather than
solicitors and legal firms.

Student Loans - how to get one and how to pay one back
(SL 5) - 1996: WE' ve published this booklet jointly with the Min-
istry of Education, to tell students everything they need to know
about getting a loan and paying it back.

Superannuitantsand surcharge (IR 259) - Jul 1996: A guide
to the surcharge for national superannuitants who also have
other income.

Tax factsfor income-tested beneficiaries (IR 40C) - Jun 1996:
Vital information for anyone who receives an income-tested ben-
efit and also has some other income.

Taxes and duties (IR 295) - May 1995: A brief introduction
to the various taxes and duties payable in New Zealand.

Taxpayer audit - (IR 298): An outline of Inland Revenue's Tax-
payer Audit programme. It explains the units that make up this
programme, and what type of work each of these units does.

Trustsand estates - (IR 288) - May 1995: An explanation of
how estates and different types of trusts are taxed in New Zea-
land.

Visitor’stax guide- (IR 294) - Nov 1995: A summary of New
Zealand' stax laws and an explanation of how they apply to vari-
ous types of visitorsto this country.



Business and employers

ACC premium rates- Mar 1996: There are two separate book-
lets, one for employer premium rates and one for self-employed
premium rates. Each booklet covers the year ended 31 March
1996.

Depreciation (IR 260) - Apr 1994: Explains how to calculate
tax deductions for depreciation on assets used to earn assess-
ableincome.

Direct selling (IR 261) - Aug 1996: Tax information for peo-
ple who distribute for direct selling organisations.

Electronic paymentsto Inland Revenue (IR 87A) - May 1995:
Explains how employers and other people who make fregquent
paymentsto Inland Revenue can have these payments automati-
cally deducted from their bank accounts.

Employer’sguide (IR 184) - 1996: Explainsthetax obligations
of anyone who is employing staff, and explains how to meet these
obligations. Anyone who registers as an employer with Inland
Revenue will receive a copy of this booklet.

Entertainment expenses (IR 268) - May 1995: When busi-
nesses spend money on entertaining clients, they can generally
only claim part of this expenditure as a tax deduction. This book-
let fully explains the entertainment deduction rules.

First-time employer’sguide (IR 185) - April 1996: Explains
the tax obligations of being an employer. Written for peoplewho
are thinking of taking on staff for the first time.

Fringebenefit tax guide (IR 409) - Nov 1994: Explainsfringe
benefit tax obligations of anyone who is employing staff, or com-
panies which have sharehol der-employees. Anyone who regis-
tersas an employer with Inland Revenue will receive a copy of
this booklet.

GST - do you need to register? (GST 605) - March 1996: A
basic introduction to goods and servicestax, which will also tell
you if you have to register for GST.

GST guide (GST 600) - 1994 Edition: Anin-depth guidewhich
coversalmost every aspect of GST. Everyone who registers for

GST gets a copy of this booklet. It is quite expensive for us to

print, so we ask that if you are only considering GST registra-

tion, you get the booklet “ GST - do you need to register?” in-

stead.

IR 56 taxpayer handbook (IR 56B) - Apr 1996: A booklet for
part-time private domestic workers, embassy staff, nannies, over-
seas company reps and Deep Freeze base wor kerswho maketheir
own PAYE payments.

PAYE deduction tables - 1997

- Weekly and fortnightly (IR 184X)

- Four-weekly and monthly (IR 184Y)

Tablesthat tell employersthe correct amount of PAYE to deduct
fromtheir employees wages from 1 July 1996.

Record keeping (IR 263) - Mar 1995: A guide to record-keep-
ing methods and requirements for anyone who hasjust started
abusiness.

Retiring allowances and redundancy payments (IR 277) -
Jun 1996: An explanation of the tax treatment of these types
of payments.

Running a small business? (IR 257) Jan 1994: An introduc-
tion to the tax obligations involved in running your own busi-
ness.

Smart Business (IR 120) - Jul 1996: An introductory guide to
tax obligations and record keeping, for businesses and non-profit
organisations.

Surchargededuction tables (IR 184NS) - 1997: PAYE deduc-
tion tables for employers whose employees are having NZ Su-
per surcharge deducted fromtheir wages.

Taxes and the taxi industry (IR 272) - Feb 1996: An expla-
nation of how income tax and GST apply to taxi owners, driv-
ers, and owner-operators.

Resident withholding tax and NRWT

Approved issuer levy (IR 291A) - May 1995: For taxpayers
who pay interest to overseas|enders. Explains how you can pay
interest to overseas lenders without having to deduct NRWT.

Non-resident withholding tax guide (IR 291) - Mar 1995: A
guide for people or institutions who pay interest, dividends or
royalties to people who are not resident in New Zealand.

Resident withholding tax on dividends (IR 284) - Oct 1993:
A guidefor companies, telling them how to deduct RWT fromthe
dividends that they pay to their shareholders.

Resident withholding tax on interest (IR 283) - Jul 1996: A
guide to RWT for people and institutions which pay interest.

Resident withholding tax on investments (IR 279) - Jun 1996:
An explanation of RWT for people who receive interest or divi-
dends.

Non-profit bodies

Charitableorganisations (IR 255) - M ay 1993: Explainswhat
tax exemptions are available to approved charities and donee

organisations, and the criteria which an organisation must meet

to get an exemption.

Clubsand societies (IR 254) - Jun 1993: Explains the tax ob-
ligations which a club, society or other non-profit group must
meet.

Education centres (IR 253) - Jun 1994: Explains the tax obli-
gations of schools and other education centres. Covers every-
thing from kindergartens and kohanga reo to universities and
polytechnics.

Gaming machineduty (IR 680A) - Feb 1992: An explanation
of the duty which must be paid by groups which operate gaming
machines.

Grantsand subsidies (IR 249) - Jun 1994: An guide to the tax
obligations of groupswhich receive a subsidy, either to help pay
staff wages, or for some other purpose.

Company and international issues

Company amalgamations (IR 4AP) - Feb 1995: Brief guide-
lines for companies considering amalgamation. Contains an
IR 4AM amalgamation declaration form.

Consolidation (IR 4E) - Mar 1993: An explanation of the con-
solidation regime, which allows a group of companies to be
treated as a single entity for tax purposes.

Controlled foreign companies (IR 275) - Nov 1994: Infor ma-
tion for NZ residentswith interestsin overseas companies. (More
for larger investors, rather than those with minimal overseas
investments)

Foreign dividend withholding payments (IR 274A) -
Mar 1995: Information for NZ companiesthat receive dividends
from overseas companies. This booklet also deals with the at-
tributed repatriation and underlying foreign tax credit rules.



Foreign investment funds (IR 275B) - Oct 1994: Information
for taxpayerswho have over seasinvestments, but who don't have
a controlling interest in the overseas entity.

Imputation (IR 274) - Feb 1990: A guide to dividend imputa-
tion for New Zealand companies.

Child Support administrative reviews (CS 69A) - Jul 1994:
How to apply for a review of the amount of Child Support you
receive or pay, if you think it should be changed.

Child Support - doesit affect you? (CS50): A brief introduc-
tion to Child Support in Maori, Cook Island Maori, Samoan,

Qualifying companies (IR 4PB) Oct 1992: An explanation of Tongan and Chinese.

the qualifying company regime, under which a small company
with few shareholders can have special tax treatment of divi-
dends, losses and capital gains.

Child Support booklets

Child Support - a custodian’s guide (CS 71B) - Nov 1995:
Information for parents who take care of children for whom
Child Support is payable.

Child Support - a guide for bankers (CS 66) - Aug 1992:
An explanation of the obligations that banks may have to deal
with for Child Support.

Child Support - aliableparent’sguide (CS71A) - Nov 1995:

Child Support - estimating your income (CS 107G) - July
1996: Explains how to estimate your income so your Child Sup-
port liability reflects your current circumstances.

Child Support - how to approach the Family Court (CS51)
- July 1994: Explainswhat steps people need to take if they want
to go to the Family Court about their Child Support.

Child Support - how the formula works (CS 68) - 1996: Ex-
plainsthe components of the formula and gives up-to-daterates.

What to doif you have a problem when you’re dealing with
us(CS287) - May 1995: Explains how our Problem Resolution
Service can help if our normal services haven't resolved your

Information for parentswho live apart from their children.

Child Support problems.

Due dates reminder

November 1996

5 Largeemployers. PAY E deductionsand deduction
schedules for period ended 31 October 1996 due.

7 Provisional tax and/or Student L oan interim repay-
ments: first 1997 instalment due for taxpayerswith
July balance dates.

Second 1997 instalment due for taxpayerswith
March balance dates.

Third 1997 instalment due for taxpayerswith
November balance dates.

Annual incometax returns dueto befiled for all
non-1R 5 taxpayers with July balance dates.

1996 end of year payments due (incometax, Student

Loans, ACC premiums) for taxpayers with Decem-
ber balance dates.

QCET payment due for companieswith December
balance dates, if election isto be effective from the
1997 year.

20 Largeemployers: PAY E deductions and deduction
schedulesfor period ended 15 November 1996 due.

Small employers: PAY E deductions and deduction
schedules for period ended 31 October 1996 due.

Gaming machine duty return and payment for month

ended 31 October 1996 due.

RWT oninterest deducted during October 1996 due
for monthly payers.

RWT on dividends deducted during October 1996
due.

Non-resident withholding tax (or approved issuer
levy) deducted during October 1996 due.

29 GST return and payment for period ended 31 Octo-
ber 1996 due.

December 1996

5 Largeemployers. PAY E deductionsand deduction
schedulesfor period ended 30 November 1996 due.

7 Provisional tax and/or Student L oan interim repay-
ments: first 1997 instalment due for taxpayerswith
August balance dates.

Second 1997 instalment due for taxpayers with April
balance dates.

Third 1997 instalment due for taxpayerswith
December balance dates.

Annual incometax returns dueto befiled for all
non-IR 5 taxpayerswith August balance dates.

1996 end of year payments due (incometax, Student
Loans, ACC premiums) for taxpayerswith January
balance dates.

QCET payment due for companieswith January
balance dates, if election isto be effective from the
1997 year.

(Wewill accept returns and paymentsreceived on
Monday 9 December ason time for 7 December.)

20 Largeemployers: PAY E deductions and deduction
schedulesfor period ended 15 December 1996 due.

Small employers: PAY E deductions and deduction
schedulesfor period ended 30 November 1996 due.

Gaming machine duty return and payment for month
ended 30 November 1996 due.

RWT oninterest deducted during November 1996
duefor monthly payers.

RWT on dividends deducted during November 1996
due.

Non-resident withholding tax (or approved issuer
levy) deducted during November 1996 due.

31 Third instalment of 1997 Student L oan non-resident
assessment due.

(Wewill accept payments received on Friday
3 January 1997 asontimefor 31 December 1996.)




Public binding rulings and interpretation statements:
your chance to comment before we finalise them

This page shows the draft public binding rulings and interpretation statements (formerly policy
statements) that we now have available for your review. To give us your comments on any of
these drafts, please tick the appropriate boxes, fill in your name and address, and return this page
to us at the address below. We will send you a copy of the draft.

We must receive your comments by the “Comment deadline” shown if we are to take them into
account in the finalised item. Please send them in writing, to the address below; as we don’t have
the facilities to deal with your comments over the phone or at our local offices.

Name
Address
Comment
v Interpretation statements Deadline
l:l 3976: GST: Zero-rating of trophiesand animal productsderived from
thetourist, hunting and safari industry 30/11/96
Comment
¢ Public binding rulings Deadline
l:l 1647: Assessability of payments under the Employment Contracts Act for
humiliation, loss of dignity, and injury to feelings 30/11/96
l:l 3495: Charitable organisations and fringe benefit tax 30/11/96

No envelope needed - simply fold, tape shut, stamp and post.
Inland Revenue

Te Tari Taake

Team Leader (Systems)
Adjudication and Rulings
National Office

Inland Revenue Department
P O Box 2198
WELLINGTON



