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Background - new compliance and penalties rules

The complex job of reviewing and reforming the compliance and penalties rules began four years ago,
when in the 1992 budget the Government announced its intention to launch a review and a reform of
the compliance and penalties rules in the Inland Revenue Acts.

There was widespread consultation about the changes. The principles of the reforms were outlined in a
discussion document issued August 1994. The Government then issued a second document in April
1995, for further consultation, which contained detailed proposals and draft legislation.

In October 1995 the Taxpayer Compliance, Penalties and Disputes Resolution Bill was introduced into
Parliament. The Finance and Expenditure Committee considered the bill and submissions from various
groups and individuals.

Problems with the existing rules

The current legislative scheme dates back at least to 1916, particularly in respect of income tax. Since
then many major changes and new rules have been added to make up the tax system that exists today.
At the same time, the nature of tax administration has changed from a system in which each taxpayer’s
liability was quantified using a manual process to one that is largely based on modern technology. The
provisions detailing taxpayer obligations and standards of behaviour, and sanctions which enforce
these have not kept pace with the changing nature of tax legislation and administration.

The current rules have a number of weaknesses which broadly relate to gaps in coverage, flaws in
design and inconsistencies in application. This has resulted in several problems:

= The rules are unfair to the majority of taxpayers, who comply with the law.
= There are unnecessary costs for taxpayers, their agents and the tax administration.
= The legal processes and requirements are unclear to taxpayers.

= The rules are less effective than desirable in supporting taxpayers’ obligations in a self-assessment
environment.

The new provisions comprehensively address these problems.

Benefits of the new rules

The last ten years have seen major reforms in taxation and tax administration. They include:
= a significant broadening of the tax base, and associated changes in tax rates

= modernisation of tax administration

= an increasing responsibility placed on taxpayers to assess their own tax liability.

All these changes have taken place in an environment of increasing business and commercial sophisti-
cation. However, the rules relating to taxpayers’ compliance obligations have never been clearly stated.

Fundamental defects in the area of sanctions have meant that taxpayers who wish to “play the system”,
could do so, usually without risk of loss. However, under the new rules those found to be engaged in
this activity will face interest from the original due date of the tax and the prospect of significant
penalties.

There will be considerable benefits from the new rules. Replacing the current ad hoc structure with a
comprehensive new structure will encourage all taxpayers to comply with their obligations.

The foundation of the new rules is a clear statement of the appropriate standards that taxpayers must
meet in complying with their obligations. These standards are reinforced by a comprehensive structure
of penalties.

Many people regard these amendments to taxpayer obligations and tax penalties as the most important
change to the tax system in many years.




Application dates of the new provisions

Revenue/provision

Application date

Income tax
Withholding taxes
Goods and servicestax
Gift duty

Stamp and cheque duty

Gaming duty

Accident Rehabilitation and
Compensation Insurance

Student Loans

Child Support

Court Orders

Instalment arrangements

Penalty remissions

1997-98 incomeyear onwards

1997-98 incomeyear onwards

Taxable periods starting on or after 1 April 1997
Dutiable gifts made on or after 1 April 1997

Instruments of conveyance executed on or after 1 April 1997
Liabletransactions entered into on or after 1 April 1997

Racesrun, lotteries drawn, casino wins arising and
dutiable games played on or after 1 April 1997

Employers’ premium deductionsfrom 1997-98 income year onwards

Employers' deductionsfrom 1997-98 income year onwards
Employers' deductionsfrom 1997-98 incomeyear onwards
1 October 1996

Arrangements entered into after 1 April 1997

Remissions considered after 1 April 1997




Part 1 - Taxpayers’ obligations

Introduction

Thenew legislation clearly setsout taxpayers’ obliga-
tionsfor several reasons:

« toidentify those obligationswhich haveinterest
and/or penalty consequencesif taxpayers breach them

 tocomplement Part || of the Tax Administration Act,
which sets out the Commissioner’ srole and general
powers

* to help set the framework for rewriting the Tax
Administration Act.

The taxpayer obligations are contained in new sections
15A and 15B.

Background

A recent review of the Inland Revenue Department,
chaired by Sir Ivor Richardson, identified New Zealand
asoperating asystem of substantial self-assessment.
Under such a system individual s and companies must
assesstheir own tax liability and pay tax according to
the requirements of the law.

For taxpayersto be able to satisfy the requirements
placed upon them by self-assessment, they must be
aware of their primary tax obligations. The new amend-
ments clarify taxpayers' obligation to assesstheir tax
liability and clearly spell out their responsibility to
determine the correct amount payable and pay it on
time.

The obligations represent the target taxpayers should be
aiming for. However, in some circumstancesfailureto

satisfy atax obligation may not justify imposing a
penalty. To reflect this, standards are introduced to
define how far taxpayers are expected to go to meet their
tax obligations.

Legislation

Section 15A statesthe purpose of the new part and
Section 15B setsout taxpayers' primary obligationsas
follows:

» correctly determine their amount of tax payable

» deduct or withhold the correct amount of tax from
payments or receipts

* pay tax ontime

* keep all necessary information and maintain all
necessary accounts or balances

« discloseall information that the Commissioner
requiresin atimely and useful way

* co-operate with the Commissioner to the extent
required by the Inland Revenue Acts

» comply with other specific tax obligations.

Discussion

An obligation to comply with the Act remainswith the
person on whom it isimposed; it cannot be transferred
to athird party even if the taxpayer contractswith a
third party to meet that obligation. For example, a
taxpayer who must file atax return employs atax agent.
If thereturnisnot filed, it isthe taxpayer, and not the
agent, who isliable, asthe obligation isthe taxpayer’s.

Part 2 - Interest

Introduction

Use of money interest isnot apenalty. Rather, itis
intended to reduce any advantage or disadvantage when
taxpayers overpay or underpay tax. Interest will bea
cost imposed on taxpayers or on the Government to
compensate for having the use of the other party’s
money over aperiod of time.

The principle behind use of money interest isthat all
taxpayers' tax payments are due on prescribed dates,
and taxpayers have an obligation to pay on those
applicable dates. Interest will provide anincentiveto
taxpayersto pay the right amount of tax at the right
time by removing the timing benefit from deferring tax
payments.

Theinterest provisions have adopted acommercial
approach, together with safeguardsto ensure that Inland
Revenueis not used as afinancing or investment
vehicle.

Adopting acommercial approach to the payment of
interest permits the concepts of interest and penaltiesto
be clearly distinguished, and allowsthem to be applied
separately. Interest charges do not imply any cul pability
on the part of the taxpayer. The primary objective of
interest isto provide compensation.

The new interest rules apply to all taxes and dutiesfrom
the 1997-98 income year onwards, as set out in thetable
on page 2.

Background

The Tax Simplification Consultative Committee
recommended that afull two-way interest system be
implemented. It considered that charging interest on
underpayments or |ate payments of tax would give
taxpayers an incentive to pay the right amount of tax at
theright time by removing any timing benefitsfrom
deferrals. Paying interest on overpaymentswould

recognisethat taxpayers had lost the use of their funds
continued on page 4



from page 3
and should be compensated, especially when large
refundsareinvolved and the time delay issignificant.

Under the present system interest is not applied consist-
ently across revenues, and does not apply at all in some
aress.

Key features

» Splitinterest rateswill apply consistently to all taxes
and duties.

» There are comprehensive interest rulesfor
overpayments and underpayments of tax.

* Interest will generally be payable on underpaid and
overpaid tax from the original date tax was due until
paid or refunded.

* Interest rateswill be determined on amarket basisto
reflect their compensation function and to encourage
timely payments.

* Interest will be assessable and subject to resident
withholding tax (or NRWT as appropriate).

* Interest will be deductible, subject to the usual
businesstest.

Legislation

Interest iscovered in Part VII. Section 120A states that
Part VI hasthree purposes:

* to compensate the Commissioner for theloss of use of
money through taxpayers paying too little tax

* to compensate taxpayersfor theloss of use of money
through their paying too much tax

* to encourage taxpayersto pay the correct amount of
tax ontime.

Section 120(2) providesthat interest is not a penalty.

Discussion

In accordance with section 120D, interest will compen-
satetaxpayersif they overpay tax, and the Commis-
sioner if taxpayersunderpay tax. Interest will apply
simultaneously with any late payment penalty on any
underpaid tax.

Currently, interest applies only to asmall number of tax
types and duties. The new interest ruleswill apply
consistently to all taxes and duties.

Thetaxes and duties to which use of money interest will
apply areasfollows:

* Accident compensation premium deductions by
employers (employer and earner premium)

e casino duty

cheque duty

Child Support deductions by employers

credit card transaction duty

» Family Support

» dividend withhol ding payment accounts

* fringe benefit tax

* gaming machine duty

* gift duty

 goodsand servicestax

* imputation accounts

* incometax

* |ottery duty

* non-resident withholding tax (oninterest and divi-
dends)

» PAYE deductions

* qualifying company el ection tax

* resident withholding tax (on interest and dividends)

 stamp duty

* Student L oan deductions by employers

» gpecified superannuation contribution withhol ding tax

* totalisator duty

However, interest will not apply to the following:

* Student Loan borrowers

* custodiansand liable parents

* personswho fail to deduct amounts and return them
to the Commissioner under section 157, section 43 of
the Goods and Services Tax Act 1985, section 154 of
the Child Support Act 1991 and section 46 of the
Student L oan Scheme Act 1992. (These sections
requirethird partiesto make deductions from any
payments made to the taxpayer and forward them to
Inland Revenue.)

There have been changesto some tax and duty rulesto
make them consistent with use of money interest. Each
isbriefly discussed below.

Duties (stamp and cheque duties, gift
duty and gaming duties)

Each duty previously contained aprovision so that if it
wasn’'t paid by the due date, interest at 5% per month
was chargeable. Thiswas effectively alate payment
penalty, not interest. These rules have been repealed and
dutieswill be subject to use of money interest.

Dividend withholding payment accounts

The present dividend withholding payment (DWP)
interest rules have been incorporated into the new use of
money interest rules. Currently, interest appliesto
underpaymentsonly if late payment penalty is not
imposed. From 1 April 1997 interest and late payment
penalty can apply at the sametime.

Fringe benefit tax

Currently, if ataxpayer electsto pay fringe benefit tax
on an annual or incomeyear basis, interest is charged
from the due dates which would have applied had the
taxpayer not made the election. Thiswasto compensate
the Government for the deferral. The regulation which
gave effect to this has now been repealed, and section



120S sets out the amount and nature of interest to be
added to fringe benefit tax paid on an annual or income
year basis. Section 120S givesthe same effect asthe
now-repeal ed regulation. However, under the new rules
interest will be paid on overpayments.

Provisional tax

The new interest rules are effectively an extension of the
current provisional tax use of money interest provisions.
However, they don’t eliminate specific provisions
relating to provisional taxpayers, such asdatesfrom
which interest applies, and the criteriaused to establish
who isaprovisional taxpayer. Sections 120K to 120N
cover theimplications of the new rulesfor provisional
taxpayers.

A $100 tax threshold will apply before any use of money
interest isimposed or paid. Thisisprovided for in
section 183F. Theinterest rates applying to provisional
tax will be consistent with the general interest rates
applying to all taxes and duties.

Calculating the interest

Section 120E sets out the formulafor calculating
interest. It will be calculated on adaily basisonthe
amount of unpaid or overpaid tax.

Interest will not compound or beincluded in the
calculation of late payment penalties. However, it will
be assessabl e and deductible and subject to resident
withholding tax or NRWT. Use of money interest will
be cal culated on the daily balance of the taxpayer’s
account, excluding any court costs and solicitors' fees.

Interest on underpaymentswill be charged on any
amount of tax owing to the Commissioner, including
any accumulated penalties. Thiswill include any late
payment penalty, underestimation penalty, latefiling
penalty and any shortfall penalty due. The start date for
interest will be the day after the date the penalty isdue.

Under the previous provisional tax interest rules,
payments received after specific due dateswere not
taken into account when calculating interest. However,
under the new rules any payment made at any date will
betaken into account for interest calculations. This
means taxpayers could incur both debit and credit
interest within the sametax period.

Section 120F(4) providesthat when debit and credit
interest amounts are cal culated for the same period, the
sum of those amountswill constitute the interest figure
that is applied to the taxpayer’ s account.

Start date
Underpayments

Use of money interest on underpaymentswill start on
the day after the original due date for paying the tax,
and end on the date the tax isfully paid.

For example, if areassessment increases ataxpayer’s
incometax liability of threeyearsago, threeyears

interest will be owing to the Commissioner. Interest will
be charged on the difference between the original
amount of tax paid and the new amount assessed, even
though time will be allowed for payment before alate
payment penalty isimposed.

Over payments

Use of money interest on overpaymentswill start on the
later of:

1. theday after the original payment due date
2. theday after the date the payment was made.

The stop date isthe date the tax isfully refunded or
transferred to another account.

If atax return must be filed for the tax to which the
interest relates, the start date for credit interest will be
the later of either 1 and 2 above, or the day after the tax
returnisfiled. Thisisbecause Inland Revenue cannot
refund the tax until thereturnisfiled. An exceptionis
made for provisional taxpayers, to ensurethey receive
interest on overpaid provisional tax.

GST refunds

For aGST refund, use of money interest starts on the
latest of thefollowing days:

1. theday after the earlier of:

— the 15th working day after Inland Revenue
receivesthe GST return

— theoriginal due date for payment
2. theday after thereturnisreceived

3. theday after the date payment is made.
Interest rate

Section 120H statesthat the interest rate for both
underpayments and overpaymentswill be set by Order
in Council. Therate may bereviewed “fromtimeto
time”.

Theinterest rates have yet to be determined. They will
be determined before 7 February 1997, and based on
market interest rates applicable at that time.

Threshold

Under section 183F, athreshold of $100 of underpaid or
overpaid tax will apply beforeinterest ischarged or paid.
This meansthat only unpaid or overpaid tax greater
than $100 on a specific due date will attract interest.

Payment application

Section 120F providesthat payments made by taxpayers
will first clear any unpaid interest amounts and then be
credited against the tax outstanding. Thisis consistent
with the commercial approach to charging and collect-
ing interest.

Recovery of interest

For recovery purposes, debit interest istreated as being
of the same nature asthetax to which it relates. Like-

continued on page 6



from page 5

wise, overpaymentsof credit interest can also be recov-
ered in the same manner. Credit interest may be applied
towards payment of unpaid tax. This approach also
avoidsthe need to impose late payment penalty on
interest.

Assessability and deductibility

Interest paid on overpaymentswill be assessable, and
interest charged on underpaymentswill be deductible
under the normal income tax rules. Interest will be
deemed to beinterest on money lent for the purposes of
determining whether adeduction is available under the
Income Tax Act.

Interest will be assessable in theincome year in which it
isrefunded to the taxpayer or transferred to clear tax
owing in another revenue account. For reassessments,
interest will be assessablein theincome year following
the year of reassessment.

Interest will be deductiblein theincomeyear in whichiit
isassessed. For reassessments, it will be deductiblein
theincome year following the year of reassessment.

Tax in dispute

Thetax in dispute provisions were introduced to
compensate taxpayers and Inland Revenue for thetime
value of money over the period of the dispute, and to
reducethetaxpayers’ incentivesto continuelitigation
simply to defer paying tax.

Under the new disputes resolution rules, the obligation
to pay non-deferrable tax in dispute before requesting a
case stated or commencing a challenge is unchanged.

If the taxpayer is successful in the dispute, the Commis-
sioner will pay interest on the tax which the taxpayer
paid beforelitigation. Alternatively, if the Commis-
sioner issuccessful the taxpayer will beliablefor
interest on the unpaid portion of thetax whichis
outstanding from the original due date.

Objection to interest

Section 120l providesthat ataxpayer may not object to
or challenge theimposition of interest payable. How-
ever, if theamount of interest imposed has been cal cu-
lated incorrectly, the taxpayer isstill able to requirethe
Commissioner to make the appropriate amendmentsto
ensurethat theinterest charged is correct.

Special provisions

Thefollowing sections contain provisionswhich relate
to particular areas.

Section 120G states that the payment date for interest
payable by ataxpayer to the Commissioner is“immedi-
ately and without the need for ademand.” Thismeans
that interest is due from the date that it is charged
whether or not a statement of account is sent to the
taxpayer.

Section 1200 dealswith the date interest starts on tax
reconciliations. It providesthat when tax isoverpaid,
interest will start on whichever of thefollowing is
applicable:

1. If theduedateisunchanged, the day after the later of:
— theduedate for payment
— thedate the payment ismade

2. If thereisanew due date, the | ater of:
— theday after the original due datefor paying the
tax
— thedatethe payment is made.

Section 120P applies when taxpayers can elect to spread
income back over previousincomeyears. It statesthat
no interest is payable before the terminal tax date for the
election income year or apportionment income year.

Example

A taxpayer incurred atax shortfall in the 1998 year
and elected to apportion it back over the 1995, 1996
and 1997 years. Interest would apply only from the

1998 payment due date.

Section 120Q statesthat for the purposes of Part VI,
the due date of underestimation penalty tax isthe
taxpayer’ sthird instalment date. Currently the due date
isthe due date for the payment of terminal tax.

Section 120R states that for foreign dividend withhold-
ing payments, if ataxpayer electsto reduce losses
instead of making foreign dividend withholding pay-
ments, payment will be deemed to be made within the
required period if the notice of election isgiven within
that time.

Section 120U providesthat when ataxpayer pays abond
or other security rather than making adeduction from a
payment to anon-resident, and it islater established
that adeduction should have been made, the interest
start date will be the day after the day on which the
amount would have been payableif abond or other
security had not been provided.




Part 3 - Penalties

Introduction

Section 139 sets out the purpose of the penalties provi-
sions of the Act, which are asfollows:

* to encourage taxpayersto comply voluntarily with
their tax obligations and to co-operate with Inland
Revenue

* to ensurethat penaltiesfor breaches of tax obligations
areimposed impartially and consistently

* to act against non-compliance with tax obligations
effectively and at alevel that is proportionateto the
seriousness of the breach.

Thelegidlation introducesimportant changesto the
penalty provisions of the Inland Revenue Acts. These
changes promote fairer and more effective enforcement
and improve the consistency in applying penalties
overall and between the different tax types.

Thefoundation of the new rulesis a statement of
standards which taxpayers must meet in complying with
their obligations. These standards are then reinforced by
acomprehensive structure of penalties.

At the core of the penalty rulesisapositive standard of
reasonable care. Thismeansthat individual taxpayers
actionsin meeting obligations should be at the standard
expected of areasonable person. In addition, for inter-
pretive matters which involve significant amounts of
tax, taxpayers must ensure that they have interpreted the
law in areasonable way.

Background

Existing provisions do not comprehensively addressthe
different waystaxpayers may fail to meet the require-
ments placed on them. They tend to focus on taxpayers
responsibilitiesto providefactual information, even
though today’ s environment requires more than just the
provision of information. The current system generally
relies on taxpayersto make afirst assessment of their
own tax liability, so the standards they are expected to
meet ininterpreting and applying the law needed to be
clarified.

The new penalty rules support self-assessment concepts
by encouraging voluntary compliance with the law.
They clarify the standards and obligations expected of
taxpayersinrelation to their tax liability, and reinforce
these with acomprehensive structure of penalties.

Key features

» Thelegislation introduces alate filing penalty of $50,
$250 or $500, depending on the taxpayer’ s net
incomefor therelevant year.

» Thelate payment penalty has been changed from 10%
to 5%, with 2% monthly incremental penalties.

Shortfall penalties for taxpayers who do not take
reasonabl e care to determine the correct amount of tax
have been introduced.

» Thereisanew penalty of 20% of the resulting tax
shortfall if taxpayers have an unacceptable interpreta-
tion of how the law appliesto their tax affairs. The
penalty will apply if thetax at stake exceeds a speci-
fied threshold.

» Taxpayerswho engagein an abusive tax position will
beliableto ashortfall penalty of 100% of the result-
ing tax shortfall.

Shortfall penaltieswill be reduced by 75% for volun-
tary disclosure before audit and by 40% for voluntary
disclosure during an audit. Adequate disclosure at
time of filing of an unacceptable interpretation will
result in a75% reduction.

Shortfall penaltieswill beincreased by 25% if a
taxpayer obstructsthe Commissioner.

Shortfall penaltieswill be reduced by 75% if an
incorrect tax positionisreversed or correctedin a
return period prior to an audit.

Criminal penalties have been standardised and a
maximum five-year term of imprisonment for evasion
and related offencesintroduced. M onetary penalties of
up to $50,000 apply to most offences.

» Additional tax and penal tax have been repeal ed.

» Court ordersto obtain information have been intro-
duced.

Civil penalties

Section 3(1) definescivil penalty as:

* an underestimation penalty

* alatefiling penalty

* alate payment penalty

« ashortfall penalty

Each category of civil penalty isdiscussed below.

Non-deductibility of civil penalties

Section DB of the Income Tax Act 1994 prohibits tax
deductionsfor incometax penalties. Thishasbeen
amended to include civil penalties. Civil penaltiesare
therefore not tax-deductible.

Underestimation penalty

The provisional tax underestimation penalty has been
retained. Thispenalty isstill necessary asit hasbeen
designed specifically to enforce aparticul ar obligation
which cannot be effectively enforced using generic civil
penalties like the late payment penalty.

continued on page 8
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Late filing penalty
Legislation

Section 139A statesthat late filing penaltieswill apply
to the following annual returnswhich arerequired
under the TAA:

* annual incometax returns

» Family Support end of year statements
e partnership returns,

* returns by executors and administrators

» gpecial returnsfor agents, non-resident traders,
taxpayersleaving New Zealand or who have ceased
business, returnsto date of death, bankruptcy or
liquidation

* PAYE and ACC earner premium reconciliation
statements

» ACC employer premium calculation returns.

A taxpayer isliableto alatefiling penalty if there-
quired returnis not filed on time and the taxpayer has
been notified that the penalty is payable. For income tax
returns the amount of the penalty isasfollows:

Amount of Late filing
net income penalty
lessthan $100,000 $50
$100,000 - $1,000,000 $250
greater than $1,000,000 $500
reconciliation statements $250

Initially Inland Revenue will restrict the latefiling
penalty to annual incometax returnsfor individuals and
companies, PAY E reconciliations and ACC reconcilia-
tions.

Notethat this penalty does not apply to either GST or
FBT returns, or other periodic returnsthat require a
payment at the time of filing.

Discussion

The International Monetary Fund recommended
introducing alate filing penalty after itsreview of
Inland Revenuein 1989. It proposed that the penalty be
aflat fine automatically imposed by Inland Revenue.
The Tax Simplification Consultative Committee
supported this recommendation in 1990.

The obligation for taxpayersto fileincome tax returns
by the due date isabasic one, but previously there was
no effective penalty for those who failed to do so.
Because the tax system relies on taxpayersfiling their
returnson time, it was considered that afailure to meet
this obligation should attract apenalty.

Application of penalty

Thelatefiling penalty may apply to ataxpayer who
doesnot fileareturn “on time”, which means on or

before the due date. Thismeansthelatefiling penalty
could apply both to late and non-filers of returns.

Thelatefiling penalty will beimposed at the Commis-
sioner’ sdiscretion, and only after the taxpayer has been
notified that areturnisrequired. The notification would
advise taxpayersthat they must file areturn or notify
Inland Revenueif thereis some valid reason for not
filing the return.

Taxpayerswho do not filetheir return or notify Inland
Revenue of the reason for not filing will have thelate
filing penalty imposed.

The amount of late filing penalty will depend on the
amount of the“ net income” returned. Net incomeisthe
grossincome less expenses and before any loss offsets.

Thelate filing penalty may beremitted if taxpayers
were not ableto file on time for reasons beyond their
control. Thisisdiscussed in detail in Part 6, which
dealswith remissions.

Any taxpayer who filesa* nil” or incomplete return by
the due date to avoid the late filing penalty may be
liableto shortfall penalties. At the very least, ataxpayer
who filesareturn knowing that it may beincorrect
would not have shown reasonabl e care.

Due date for latefiling penalty

Thelatefiling penalty for annual incometax returns
will be due and payable on the latest of these dates:

» 30 days after the Commissioner notifiesthe taxpayer
that the penalty is payable

» 7 February for IR 5 taxpayers
* theterminal tax due datefor all other taxpayers.

The due date for paying the latefiling fee for reconcilia-
tionswill bethe latest of these dates:

» 30 days after the Commissioner notifiesthe taxpayer

» 31 May following theincomeyear to which the
reconciliation relates.

A latefiling penalty may beimposed even if the return
resultsin no tax to pay or arefund, asthe penalty is
related to the filing of returns and not the amount of tax
payable. The objective of the latefiling penalty isto get
taxpayersto filetheir returnson time.

Thelatefiling penalty will be subject to late payment
penalty and interest if not paid by the due date.

Extension of timeissues

Section 37(3) allows the Commissioner to extend the
due datefor filing returnsif ataxpayer makes awritten
application on or before the due date for filing. The
Commissioner also has adiscretion to accept alate
request for extension of time.

Written requests for extension of time should state the
return period to which the extension application rel ates,
the length of time the extension isrequired and the
reasons for requesting the extension. Acceptable reasons
for requesting an extension of time are generally



reasons beyond the taxpayer’ s control. Some examples
of acceptablereasonswould beillness or accident.

If ataxpayer becomesaclient of an agent who receives
an extension of time, and the late filing penalty has
aready been imposed, the penalty will stand. Also, if an
agent’ sextension of timefor aclient iswithdrawn, the
client could become liablefor the penalty for the unfiled
return. In thissituation, Inland Revenuewill givethe
taxpayer notice before weimpose the penalty.

Late payment penalty
Legislation

Section 139B statesthat ataxpayer who does not pay
thetax (called ‘unpaid tax’) by the due dateisliableto
pay alate payment penalty. Theinitial penalty is5% of
the unpaid tax, and isimposed on the day after the due
date for paying the unpaid tax.

Theincremental late payment penalty is 2% of the
amount of tax to pay as at each month after the day on
which apenalty isimposed. It continuesfor successive
monthly intervals aslong as any tax to pay remains
unpaid.

Theterm ‘tax to pay’ meansthe unpaid tax together
with any accumulated late payment penalty or incre-
mental penalty.

Theterm ‘unpaid tax’ includes deductionsthat must be
made and paid to the Commissioner (such asaPAYE
deductions made and not returned), but does not include
alate payment penalty.

Discussion
Application

The new rulesintroduce a standardised late payment
penalty acrossall tax types except Student L oan repay-
ments and Child Support.

There are two partsto the late payment penalty: an
initial component which penalisestaxpayersfor not
meeting atax obligation by adue date, and an incre-
mental component which encourages prompt payment
of the debt over time.

Theinitial late payment penalty of 5% will be charged
on the amount of tax outstanding after the payment due
date.

The existing incremental penalties allow payment to be
deferred by almost six months before further penalties
apply. The new system shortensthisinterval, but
reducestherate of penalty. The new incremental
penalties of 2% per month will be charged on the
amount of tax outstanding as at the date of imposition.

Thelate payment penalty will apply from the day after
the due date for paying the tax.

Threshold

Under section 183F thelate payment penalty will not
apply to unpaid tax of lessthan $100. Only unpaid tax

greater than $100 will attract alate payment penalty
and interest.

L ate payment penalties are deemed to be of the same
nature as the tax to which they relate, so they are
included in the base amount when calculating interest.

Due date for paying tax
For various duties, the payment due dates are asfollows:

Totalisator - 20 daysfrom the end of the monthin
duty which therace or sporting event was
held

Lottery duty - 14 days after the lottery isdrawn
Chequeduty - the due dates remain unchanged

Stampduty - for aninstrument stampedin New
Zealand: six months after the date the
instrument was executed

- for aninstrument stamped outside New
Zealand: six months after the dateit was
first received in New Zealand after
execution

Giftduty - six monthsafter dutiable giftismade

If atax liability isincreased asaresult of areassess-
ment, anew due date will be set for paying the addi-
tional tax assessed. The late payment penalty will apply
only if the taxpayer does not pay thetax due by the new
duedate.

The previous*“original due date” provisionsfor calculat-
ing additional tax when ataxpayer has been guilty of
neglect or default have been repeal ed and replaced with
theinterest rules explained in Part 2 of thisbulletin.

Taxpayersin financia difficultieswill be ableto
minimise theimpact of the late payment penalties by
making an instalment arrangement with the Commis-
sioner. The Commissioner will also be ableto remit late
payment penaltiesin limited circumstances. Thisis
discussed in detail in Part 6, which dealswith remis-
sions.

Specific provisions

Thefollowing sectionsalso relate to the late payment pen-
aties:

Section 139C - L ate payment penalty and provisional tax

Section 140 - If another person deducts and pays
resident withholding tax

Section 140A - Underestimation penalty when income
tax underestimated as at the final instalment date

Section 140B - Imputation penalty tax payable when
thereisan end of year debit balance

Section 140C - Dividend withholding payment penalty
tax payable when thereisan end of year debit balance

Section 140D - Application of other provisions of Act to
imputation penalty tax and dividend withholding
payment penalty tax.

continued on page 10
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Shortfall penalties

Thefollowing table summarises the breaches and shortfall penalty rates applicable and includes the various adj ust-
mentsthat may be made to the base penalty rate.

----------------------------- Penalty - - - - - === - m s
If reduced If reduced If reduced
by 75% for by 40% for by 75% for If increased
Standard disclosure disclosure disclosure by 25% for
Action subject to penalty rate before audit during audit when filing  obstruction
Lack of reasonable care 20% 5% 12% n/a* 25%
Unacceptable interpretation 20% 5% 12% 5% 25%
Gross carelessness 40% 10% 24% n/a* 50%
Abusivetax position 100% 25% 60% 25% 125%
Evasion 150% 37.5% 90% n/a* 187.5%

* Thisreductionislimited to the unacceptable interpretation and abusive tax position penalties becauseit specifically relatesto the disclosure of the taxpayer’ sinterpretation at time of filing.

Thefollowing diagram summarises how to determine whether an action is subject to a penalty, and the penalty rate
that will apply.
Start here Offences Penalties

Is income Is the transaction

0,
understated? evasion? 150%
Is the shortfall over
the threshold?*
Is it a matter of
interpretation?
L A Is the interpretation ls t:? (cj)Zem‘tZim YES ) tAb“SiV?
unacceptable? purp interpretation
avoidance? 100%
i Has there
Did taxpayer take been gross 40%
reasonable care? carelessness?
> 20%
No penalty -
no offence
*Threshold = greater of: committed.

1. $10,000

2. lesser of 1% of tax, or $200 Inland Revenue acknowledges the contribution of the Institute of
Chartered Accountants of New Zealand in developing this diagram.




Reasonable care
Legidlation

Section 141A providesthat ataxpayer who does not
take reasonable carein taking atax positionisliableto
pay ashortfall penalty. Thispenalty will be 20% of the
resulting tax shortfall.

If ataxpayer uses an acceptableinterpretation of tax law
in taking atax position, he or she has also taken
reasonable care in taking that tax position.

Discussion

The penalty for lack of reasonable care appliesto any
taxpayer who must take atax position. That meansit
includestaxpayerswho are required to make source
deductions and who fail to exercisereasonable carein
calculating the amount of tax to deduct or account for.
For example, if an employer isaway on aplanned
absence and forgot to make arrangementsto pay tax
deductions, that employer may incur apenalty for lack
of reasonable care.

Whether the taxpayer acted intentionally isnot a
consideration. The reasonabl e care test requiresa
taxpayer to exercise the care that areasonable person
would belikely to exercisein the taxpayer’ s circum-
stancesto fulfil thetax obligations. It isnot aquestion
of whether the taxpayer actually foresaw the probability
that the act or failure to act would cause atax shortfall,
but whether areasonable person in the same circum-
stanceswould have foreseen the shortfall asareason-
able probahility. It equates with the concept of negli-
genceinthecivil law of Torts, and thejurisprudenceis
well established: “Negligence isto be measured objec-
tively by ascertaining what in the circumstanceswould
be done or omitted by the reasonable man.” (Meulan’s
Hair StylistsLtd v CIR

Inthetax context, reasonabl e care includes exercising
reasonable diligence to determine the correctness of a
return position. It also includes keeping adequate books
and recordsto substantiate items properly, and generally
making a reasonabl e attempt to comply with the tax

law. The reasonable caretest is not intended to be
overly onerousto taxpayers. Reasonabl e care does not
mean perfection. The effort required of the taxpayer is
commensurate with that of areasonable personinthe
taxpayer’ s circumstances.

Factorsto consider

Ordinarily what is expected is the achievement of a
standard appropriate to the category of taxpayer, rather
than of theindividual taxpayer involved.

The category of taxpayer will affect what constitutes
reasonable carein each particular case. The standard
required of asalary and wage earner will differ from
that required of abusinesstaxpayer. For most PAY E
taxpayers, an earnest effort to follow the Tax Pack
instructionswill be sufficient to passthe reasonable care
test. For businesstaxpayers, reasonable care means
there must be an appropriate record keeping system and

other proceduresto ensure that the income and expendi-
ture of the businessis properly recorded and classified
for tax purposes.

The circumstances that may be taken into account when
determining whether ataxpayer has exercised reason-
able careinclude:

* the complexity of the law and the transaction (the
difficulty ininterpreting complex legislation)

 themateriality of the shortfall (the gravity of the
consequence and the size of therisk)

* thedifficulty and expense of taking the precaution
* thetaxpayer’sage, health and background.
Businesstaxpayers

For abusiness, reasonabl e care may also takeinto
account:

» the size and nature of the business
* theinternal controlsin place
* thebusiness' srecord keeping practices

» gsystem failures (however, thiswould be balanced with
consideration asto why the system failure occurred).

If ataxpayer’ saccounting systems are designed to
correctly classify entries according to their attributes
and the system ismonitored to ensure that the likeli-
hood of error isreduced to an acceptablelevel, reason-
able careisexercised.

Arithmetical errors

Arithmetical errors may indicate afailureto take
reasonable care, but they are not conclusive. The
decision will depend on the procedures the taxpayer had
in place to detect such errors, the size, nature and
freguency of the error, or the circumstancesin which
the taxpayer madethe error.

Interpretations

On questions of interpretation, reasonabl e care requires
ataxpayer to cometo conclusionsthat areasonable
person would cometo in the particular category of
taxpayer. |If ataxpayer isuncertain about the correct tax
treatment of an item, reasonable care requiresthe
taxpayer to make reasonable enquires.

Accordingly, for questions of interpretation, reasonable
carewill depend on:

» what effortsthe taxpayer had taken to resolve theissue
* thetypesof advicereceived

* thecertainty of thelaw.

Materiality

Materiality isimplicit in the standard of “reasonable
care’. In considering whether ataxpayer hastaken
reasonable care, consideration will be given not only to
the nature of the shortfall, but also to the size of the
shortfall in relation to the taxpayer.

continued on page 12
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Example 1

A retired taxpayer receives NZ Superannuation,
interest income from three bank accountsand
dividend income on several parcels of shares
inherited from her |ate husband. She has not
previously prepared atax return because her
husband always dealt with tax matters. Accord-
ingly, sheisnow completing atax return for the
first time.

When shefilled in thefirst tax return since her
husband’ s death, she overlooked adividend re-
ceived from aparcel of sharesthat had been sold
during the year and asmall amount of interest.
However, she has otherwise carefully returned all
other amounts of interest and dividends received as
well asthe NZ Superannuation.

In this situation, the taxpayer has exercised reason-
able care. The oversight was minor and does not
detract from her generally careful approach. No
penalty would be applied to any resulting tax
shortfall.

Defenceto reasonable care

In large adjustment cases when the matter turnson a
question of interpretation, the acceptable interpretation
standard must be satisfied. A taxpayer who can demon-
strate that the position taken is an acceptable interpreta-
tion is deemed to have satisfied the reasonable care
standard.

Tax agents/advisers

A taxpayer who hasreasonably relied on the advice of a
tax adviser or Inland Revenuewill usually be considered
to have exercised reasonable care. However, ataxpayer
could still beliablefor apenalty for lack of reasonable
care by taking any of these actions:

* providing inadequate information when seeking advice
» failing to givereasonableinstructionsto atax adviser

* relying unreasonably on atax adviser or on wrong
advice.

A taxpayer does not satisfy hisor her obligation to take
reasonable care simply by using the services of atax
agent or tax adviser. Thetaxpayer isstill responsible for
the proper recording of his or her tax affairs during the
year, and for drawing all therelevant factsto the
attention of the agent or adviser, in order to satisfy the
reasonable care test. Taxpayers are expected to answer
honestly any questions asked by the agent or adviser to
do with preparing the return.

Taxpayersare unlikely to be considered to have
breached the standard if Inland Revenue hasfailed to
provide adequate information in our guides, if the
taxpayer hasrelied on misleading information from
reputable sources, or if therelevant informationis
extremely complex or specialised. Errors made for these
reasons are understandable.

Caselaw

In Australia, to date, there has been only one case of
“lack of reasonable care” taken to the courts. It is Case
34/95, 95 ATC 319 which involved the deduction of a
superannuation claim.

Thejudgereferred to the explanatory memorandum
which illuminates Parliament’ sintended meaning of the
phrase “reasonable care”. It explained that reasonable
care"....requires ataxpayer to make areasonable
attempt to comply with the provisions of [the Act] and
regulations. The effort required is one commensurate
with all the taxpayer’ s circumstances, including the
taxpayer’ sknowledge, education, experience and skill”.
The judgment then stated that “...given that the taxpay-
er’ sreturn was prepared by experienced tax agents, who
objectively should have known, or at the very least, had
the resourcesto find out, the requirementsin respect of
the deduction of superannuation contributions, and who
furthermore prepared the returnsfor the particular
employer involved, it isdifficult to find that reasonable
care hasbeen exercised.”

A similar casein New Zealand would have a different
outcome. Thisisbecause New Zealand taxpayers are not
vicariously liable for atax adviser’s carelessness. In
such acasein New Zealand, if it was established that
the taxpayer had reasonably relied on thetax adviser's
advice, the taxpayer would be considered to have taken
reasonable care.

Burden and standard of proof

The burden of proof restswith the taxpayer to show that
he or she hastaken reasonable care. The standard of
proof isthe civil standard of “balance of probabilities’.
Accordingly, ataxpayer who can show that it is prob-
ablethat he or shetook reasonable carewill have
satisfied the standard.

Example 2

Facts: A newly-established businesswas experienc-
ing rapid growth, and its accounting system had not
kept pace and had becomeinadequate. Thefirm's
tax return was prepared from this accounting
system

Inland Revenue audited the business and found
several omissions of income (from accountsfor
services rendered by the firm), along with over-
stated claimsfor deductions. Thetax shortfalls
could have been avoided if proper records had been
maintai ned.

Penalty: Thetaxpayer had been carelessin main-
taining an inadequate accounting system, which
resulted in the tax shortfall. For businesstaxpayers,
reasonable care would require having an appropri-
ate record keeping system to ensure that the busi-
ness' sincome and expenditureis properly recorded
and classified for tax purposes. A reasonable person
conducting the business would have foreseen during
the year that unlessthe accounting system was
improved it could haveresulted in atax shortfall.

Thetaxpayer is subject to apenalty of 20% for lack
of reasonable care.




Example 3

Facts: The same asin the previous example, except
that the amountsinvolved were small in relation to
total incomefor theyear. The errors occurred early
during the period of rapid expansion, and the
taxpayer had fixed the problem with the accounting
system before the end of the taxabl e period, by
introducing anew system to cope with the expan-
sion of the business. No errorswere detected in the
later part of theyear.

Penalty: Thetaxpayer had realised that the ac-
counting system had proven inadequate for the
expanding needs of the growing business and had
taken positive stepsto resolve the problem as soon
asit became apparent. A reasonable business
taxpayer, when establishing the business, may not
have foreseen that the accounting system would be
inadequate at the outset, but would have foreseen
during the year that unless the system wasimproved
it would result in atax shortfall.

Accordingly, there would be no penalty.

was carefully prepared and checked asusual. The
shortfall isnot material and therefore does not
detract from the fact that the taxpayerstook reason-
able carein completing the GST return. Accord-
ingly, no penalty would beimposed in this case.

Example 4

Facts. During the stock take an employee trans-
posed the cost price of one category of stock. The
entire stock take involved counting 2000 different
categories of stock. The error was not found during
normal checking procedures used by the company,
but cameto light during an audit. The shortfall was
minimal in relation to the entire stock figure.

Penalty: Thetaxpayer had taken reasonable carein
carrying out the stock take. The proceduresin place
would have normally picked up any discrepancies.
Theerror was also not sufficiently material to put
the taxpayer on notice. Accordingly, therewould be
no penalty.

Example 6

Facts. Thetaxpayer isasalary and wage earner
who regularly gives money to achurch group that
meetsweekly at amember’ shouseto pray. The
group israising fundsto build a church.

Atyear end, shereferstothe IR 5 incometax return
guideto prepare her income tax return. She notes
that the guide states that she may claim arebate for
“donationsto churches’ provided that she holds a
receipt to substantiate her claim. She claimsthe
maximum rebate of $500 as she holds areceipt
which she has received from the group which
substantiates that she has donated $1,500 for the
building of the church.

Thereturnisaudited and Inland Revenue notes that
thereceipt in thereturn is not from arecognised
church in New Zealand that holds approved donee
status. Thereceipt isnot eligiblefor the rebate
claimed. Accordingly, thereturn isreassessed,
creating atax shortfall of the amount of the rebate
claimed.

Penalty: Thetaxpayer has exercised reasonable
care as she hasfollowed theinstruction as set out in
the guide. There was no apparent reason to make
further enquires. A reasonable person in the taxpay-
er's circumstances would not have been aware that
the church was required to hold approved donee
status. Therewould be no penalty in this case.

Example 5

Facts. Thetaxpayers, ahusband and wife, own a
corner dairy. The husband |ooks after all operations
in the shop. Hiswife helpsin the shop and keeps
basic accounts which are sent to their accountant at
year end for preparation of thefinal tax return. The
businessisregistered for GST and filestwo-
monthly returns. During previous auditsit has been
ascertained that good records are kept for each
return, comprising afull worksheet substantiated by
relevant documentation. One of thetaxpayers
preparesthe GST return and, after completion, the
return is checked by the other.

Asaresult of an audit, atax shortfall isfound in the
return for one period. The discrepancy isdueto an
arithmetical error and is small relative to the GST
payablefor the period.

Penalty: Inland Revenue considersthat the taxpay-
ers have taken reasonable care to complete the GST
return. Good records are maintained and the return

Example 7

Facts. A salary and wage earner started up alawn
mowing business which he operatesin the evenings
and weekends, to make some additional income.

Thetaxpayer knowsthat thisadditional incomeis
taxable and has set up a cash book system for
recording hislawn mowing income. However,
occasionally when heisbusy he forgetsto record
some of thisincome.

He prepares hisincometax return using the infor-
mation in hisrecords. Asaresult of an audit, he
incurs atax shortfall resulting from lawn mowing
income being understated.

Penalty: Thetaxpayer has displayed alack of
reasonable care. Although he has set up asystem
and kept records, he has not maintained them
sufficiently to return the correct amount of income
for tax purposes. Theresult of not keeping accurate
records would have been foreseen by areasonable
person in thistaxpayer’ s circumstances. Therefore
thereisa20% penalty for lack of reasonable care.

continued on page 14
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Example 8

Facts. Thetaxpayer inherited two rental properties
in 1996. The properties had been rented out before
heinherited them, and each was being managed by
aseparatereal estate firm.

Thetaxpayer noted that the property valuesin the
areawhere one of the houses was situated had
increased substantially. He undertook renovationsin
this house which involved redecorating the interior
and replacing carpet in the living room. He also had
acarport built at this property asthere had previ-
ously been no off-street parking.

In the tax return for the year ended 31 March 1998
he understated his grossincome by omitting to
return the March rental from one of the properties,
because he had not received the rental income
statement from thereal estate agent. Healso
claimed a deduction for the expenditureincurred in
erecting the carport, along with the cost of redeco-
rating and recarpeting one of the properties.

Asaresult of an audit, atax shortfall was ascer-
tained for the understated income, and the expendi-
ture claimed for building the carport was disal -
lowed.

Penalty: Thetaxpayer had been carelessin not
returning the rental income for March as he should
have been aware that not all of theincomefor the
year had been accounted for.

Before claiming the carport as arevenue expense, a
reasonable person would have contacted Inland
Revenue or an adviser to find out if this expenditure
was deductiblefor tax purposes. Accordingly, there
will be a20% penalty for lack of reasonable care.

Unacceptable interpretation

Legidlation

_Section 1418 provides apenalty for unacceptable
Interpretations.

A taxpayer who has atax shortfall for areturn period

will beliableto pay ashortfall penalty if all of the

following apply:

» The shortfall was caused by atax positioninvolving
an interpretation or application of atax law.

» Thetax shortfall exceeded both $10,000 and the lesser
of $200,000 or 1% of the taxpayer’ stotal tax figure
for the relevant return period.

» Thetax position taken, when viewed objectively, fails
to meet the standard of being about aslikely as not to
be correct.

The penalty payableis 20% of the resulting tax short-
fall.

Discussion

The unacceptable interpretation standard signal s that
taxpayers who take a position which has significant tax

consequences should take extracare. The standard is
designed to encourage taxpayersto ensure that the
conclusionsthey reach are sound.

I nterpretation or application of atax law

The unacceptable interpretation standard only appliesto
tax shortfalls caused by ataxpayer treating atax law as
applying in aparticular way.

A taxpayer treats the tax law as applying in a particular
way by concluding that, on the basis of the facts and the
way thelaw appliesto those facts, aparticular conse-
guencefollows. An examplewould be concluding that
an amount of expenditureisdeductible. In some casesa
taxpayer’ stax position may not represent the taxpayer’s
conclusions, but instead reflect errorsin calculation or
transposition. Asabroad rule, if atax shortfall was
caused by an error in calculation or transposition error,
section 141B will not apply because the taxpayer will
not have treated atax law as applying in relation to a
matter in a particular way. An examplewould bea
transposition error in adepreciation schedule. However,
in such a case the reasonabl e care standard would need
to be considered.

Threshold

The unacceptabl e interpretation standard appliesonly if
the tax shortfall exceeds a specified threshold.

Section 141B(2) states:

A taxpayer isliable to pay ashortfall penalty if -

(b) Thetax shortfall arising from the taxpayer’ s tax position
exceeds both -
(i) $10,000; and

(i) The lesser of $200,000 and one percent of the
taxpayer’stotal tax figure for the relevant return
period.

Tax cap

There isa$200,000 tax cap attached to the one percent
threshold. The reason for thisisthat any tax shortfall
over $200,000 is considered significant to the revenue,
evenifitisn't considered significant to the taxpayer.
For example, if ataxpayer’ stotal tax position was $30
million the cap of $200,000 tax would apply, asone
percent of $30 million is $300,000.

Thetaxpayer’ stotal tax figure

Thetaxpayer’ stotal tax figureisdefined in section
141B(3) as:

(@) Theamount of tax paid or payable by the taxpayer in
respect of the return period for which the taxpayer takes
the taxpayer’ s tax position before any group offset election
or subvention payment; or

(b) Where the taxpayer has no tax to pay in respect of the
return period, -

(i) Except inthe case of GST, an amount equal to the
product of -

(A) The net losses of the taxpayer in respect of the
return period, ascertained in accordance with the
provisions of the Income Tax Act 1994; and

(B) The basic rate of income tax for companiesin the
relevant return; or



(ii) In the case of GST, the refund of tax to which the
taxpayer is entitled for the return period, -

that is shown as tax paid or payable, or lossesincurred, or as a
refund to which the taxpayer is entitled, in atax return
provided on time by the taxpayer for the return period.

Accordingly, ataxpayer who isin aloss situation for the
relevant period may convert the tax lossesinto atax
figurefor the purposes of establishing the total tax
position. Thisisdone by using the company tax rate
applicablefor that period. Thisapplies both for indi-
viduals and companies, for the purposes of converting
thelossesin the relevant period.

Note that the losses to be converted are only those
incurred for that relevant period - they do not include
losses carried forward. For example, if acompany made
aprofit of $50,000 in 1999 and had losses carried
forward from 1998 of $100,000, the taxpayer’ stotal tax
position for 1999 would be $50,000, asthisisthe
taxpayer’ stax position before any losses carried forward
or offsetting occurs.

Therelevant return period

“Return period” isdefined as*“..the period covered by a
tax return, or which would be covered by atax return if
onewereprovided”. Thereforeif adiscrepancy spanned
several periods, aseparate tax shortfall would be
calculated for each return period.

Other entities
Partnerships

Section 141B(8)(a) providesthat in establishing
whether apartnership is over the threshold it is neces-
sary to consider the shortfall incurred by the partnership
against the partnership income. This means that for the
purposes of calculating whether apartnershipisover
the threshold, it istreated as a separate entity, asit
currently would befor GST.

Section 141B(8)(b) providesthat the company tax rate
applieswhen calculating the tax shortfall to determine
whether apartnership is over the threshold.

Example

In onereturn period, a partnership takes varioustax
positionswhich result in $1,200,000 tax to pay.

During an audit Inland Revenue disallows aclaim
for anon-allowable deduction, resulting in atax
shortfall of $14,000 for the partnership. Thetwo
partnersin the partnership share equally in the
profits, so each partner would be assessed with an
additional $7,000 tax.

For the purposes of establishing whether an unac-
ceptable interpretation standard applies, the short-
fall of the partnership ($14,000) is considered, not
that of theindividual partners. Asthe partnership
tax shortfall exceeds both $10,000 and $12,000
(being 1% of $1,200,000), the partnership must
have an acceptable interpretation.

If it is determined that the partnership has an
unacceptableinterpretation, ashortfall penalty
would beimposed. The penalty would be $2,800,
being 20% of the tax shortfall. Accordingly, each
partner would be assessed with $7,000 tax and a
shortfall penalty of $1,400.

Trusts

When ashortfall arises from atrust the tax shortfall will
be assessed as trustee income and any shortfall penalties
will beimposed on thetrustee. Thisis because the trust
isaseparate legal entity, with the trustee liable for tax
on any incomewhich is not beneficiary income.

Accordingly, when establishing whether thetrust is over
thethreshold it is necessary to consider the shortfall
incurred by thetrust.

Joint ventures

Joint venturerswill be separately liablefor any shortfall
penalty asthey areindependent partiesfor tax purposes.

Generally, ashare of grossincomeisreturned by each
venturer and the individual expenses of each venturer
deducted. In these situationsit is appropriate that the
threshold for the penalty be determined on each indi-
vidual venturer.

Similar or identical items
Section 141(10) states:

If
(a) Inareturn period, ataxpayer takes a taxpayer’s tax
position -
(i) Inrespect of, or as a consequence of entering into, an
arrangement; or
(i) In respect of an article, item, or matter; and
(b) In the same return period, the taxpayer takes a similar or
identical taxpayer’stax position -
(i) Inrespect of, or as a consequence of entering into, a
similar or identical arrangement; or
(ii) In respect of asimilar or identical article, item, or
matter, -

the tax shortfalls arising from the taxpayer’ s tax positions are
to be aggregated and deemed to be one tax shortfall.

“ldentical” and “similar” items are to be treated asone
tax shortfall. Asno guidanceisgiveninthe Act on
what “similar” means, it takes its ordinary meaning.

The New Shorter Oxford English Dictionary definition
of similaris:

Of the same substance or structure throughout; homogeneous.
Having aresemblance or likeness; of the same nature or kind.

The second of the Government’ s discussion documents
on thissubject provided thefollowing example:

Separate lease payments for two cars |eased on the same
terms will be added together for the purposes of testing
whether the threshold has been reached.

continued on page 16



from page 15

Accordingly, identical and similar items must be treated
asonefor the purposes of determining whether the tax
positionisover the threshold.

What isan “ unacceptableinterpretation”
Section 141B of the Act providesthat

..an unacceptable interpretation of atax law is, in relation to a
tax position taken by ataxpayer that ....(b) Fails to meet the
standard of being, viewed objectively, about aslikely as not to
be the correct tax position.

Level of standard

The unacceptabl e interpretation standard does not
require that the treatment ataxpayer givesto a particu-
lar matter must be the better view, or must be more
likely than not the correct treatment. Thetest is* about
aslikely asnot to be correct”.

The commentary to the Bill states

...the words ‘about as likely as not correct’ are intended to
confirm that it need not be a 50% or more expectation that the
taxpayer’s position is the better view. A slightly lower
expectation will be accepted...

Significant emphasis should be given to theword
“about”. Itisnot intended to remove theright of a
taxpayer to take up issues with the Commissioner,
rather, it must be aposition to which a court would give
serious consideration, but not necessarily agree with.
This meansthat the prospect of the taxpayer’ sinterpre-
tation being upheld by the court must be substantial,
although not necessarily 50 percent. Thetaxpayer’s
argument should be sufficient to support areasonable
expectation that the taxpayer could succeed in court.

If ataxpayer adopts one of several equally likely
interpretationsthiswill generally satisfy the standard,
as each position is about aslikely as any other position
to bethe correct tax position.

Taxpayer effort

The unacceptable interpretation standard is an objective
testinvolving an analysis of thelaw to the relevant
facts. Thismeansthat it is not relevant that ataxpayer
believesthat the position taken was an acceptable
interpretation.

The unacceptabl e interpretation standard does not take
into account taxpayers' effortsin resolving unclear
issues. The standard isintended to focus on the merits
of an argument in support of aparticular position,

rather than the taxpayer’ seffort in resolving issues. The
strength of the argument isweighed by considering the
existence and reasoning of relevant authorities. Relevant
authorities have not been defined in the legislation, but
the following matters must be considered.

Matterswhich must be considered
Section 141B(7) states:

The matters that must be considered in determining whether
the tax position taken by ataxpayer involves an unacceptable
interpretation of atax law include -

(a) Theactual or potential application to the tax position of
all the tax laws that are relevant (including specific or
general anti-avoidance provisions); and

(b) Decisions of acourt or a Taxation Review Authority on
the interpretation of tax laws that are relevant (unless the
decision was issued up to one month before the taxpayer
takes the taxpayer’ s tax position).

Relevant tax laws
Tax law isdefined in section 3(1), which states:

Tax law means -

(a) A provision of the Inland Revenue Acts or an Act that an
Inland Revenue Act replaces:

(b) An Order in Council or aregulation made under another
tax law:

(c) A non-disputabledecision:

(d) Inrelation to an obligation to provide a tax return or atax
form, also includes a provision of the Accident Rehabilita-
tion and Compensation Insurance Act 1992 or aregulation
made under that Act:”

Section 141B(7)(a) specifically refersto the anti-
avoidance provisions. Thisensuresthat it cannot be
argued that atax position or interpretation is an accept-
ableinterpretation in terms of aparticular legislative
provision irrespective of the operation of other provi-
sions such as general anti-avoidance provisions. Thisis
ascheme and purpose view of tax legislation.

Relevant court decisions
Factorsthat affect the weight of an authority:

» Source - Thisrefersto the court or tribunal which
made the decision upon which the taxpayer places
reliance. The higher the source of adecisioninthe
judicial hierarchy, the greater the weight. For exam-
ple, aCourt of Appeal decision will be accorded
greater weight than a TRA decision.

» Relevance - Authoritiesthat have similar factual
circumstancesto the case asserted by ataxpayer are
more relevant than those authorities which can be
materially distinguished on thefacts.

* Persuasiveness - An authority that merely statesa
conclusion isordinarily less persuasive than one that
reachesits conclusions by cogently relating the
applicablelaw to pertinent facts.

However, if ataxpayer has no authoritiesto support a
case there may still exist an acceptable interpretation. In
such cases, ataxpayer needs awell-reasoned construc-
tion of the statutory provision which isabout aslikely as
not to be correct.

Opinions expressed by tax professionals
The commentary to the bill states

...In the absence of relevant case law, information which
supports a reasonable argument may include such items
as......the contents of tax opinions, legal articles and related
material. However, the mere existence of an opinion from an
adviser would not on its own indicate that an acceptable
interpretation exists. It is the contents of the opinion, not the
fact of seeking advice, which will be relevant.



Accordingly, the existence of atax professional’s
opinion does not of itself indicate an acceptableinter-
pretation, but the contents of that opinion may support
an acceptable interpretation.

Other matters

Other matters which may be considered in particular
circumstances include the commentary to the bill,
enacting the relevant law, binding public rulingson
similar issues, articleswritten by tax professionals with
expertisein the particular field, and related material,
and references made to statutes other than the Inland
RevenueActs.

Timing
Under section 141B(5), whether an interpretation of a
tax law is acceptableisto be determined at the timethe

taxpayer takes atax position in which the interpretation
isinvolved.

To determine whether an unacceptable interpretation
exists, one must consider the authorities available at the
time the taxpayer took the tax position - generally when
the taxpayer filesthe tax return. In addition, subsequent
clarification or development of caselaw or public
rulingsin a particular areamay confirm that a position
taken is acceptable. However, subsequent developments
will not be used to argue that ataxpayer’ s position was
an unacceptableinterpretation.

For example, ataxpayer may haverelied on acourt case
which waslater overturned. The taxpayer would not be
penalised because at the time of taking the tax position
the law supported the interpretation.

An unacceptabl e interpretation standard applies whether
or not the taxpayer has articul ated that position. Tax-
payerswill be able to substantiate their argumentsif a
dispute arises after filing their returns. However, in
most cases taxpayerswill need to consider the validity

of an interpretation relating to a sizeable transaction
when they take the position in their returns or earlier.

Binding rulings and the unacceptable interpretation
standard

The fact that ataxpayer adopts an interpretation that
differsfrom that of aruling will not necessarily mean
that the taxpayer has an unacceptable interpretation.
However, the existence of an applicable binding ruling
supporting the taxpayer’ s position will be an absolute
defence against theimposition of apenalty astherewill
be no tax shortfall.

Relationship to thereasonable care standard

The aim of the unacceptableinterpretation standard is
to ensure that taxpayerstake care in considering their
position. Thisisalso required by the reasonable care
standard, but the unacceptable interpretation standard
takes away some of the so called “ subjective elements’
(for example, taxpayer effort) when thereisasignificant
amount of tax at stake.

A taxpayer who satisfies the unacceptabl e interpretation
standard is also deemed to have satisfied the reasonable
care standard.

Example 1

Facts. When preparing itstax return, a corporate
taxpayer claimsa$500,000 deduction for the
purchase of aparticular item. This deduction
exceedsthethreshold for requiring an acceptable
interpretation.

In taking thistax position, the corporate taxpayer
adopted an old TRA decisioninwhich it had been
held that items of that nature were revenue expendi-
ture. However, over subsequent years caselaw in
thisareahas evolved, and arecent Privy Council
decision clearly established that thistype of ex-
penditureis of acapital nature and should be
capitalised and depreciated, rather than deducted.
That decision was given 12 months before the
taxpayer took the tax position.

Penalty: Thetaxpayer’ stax position was based on a
TRA authority which had similar factual circum-
stances, so it would not be considered unreasonable.
However, the recent Privy Council decision also had
similar factual circumstanceswhich could not be
materially distinguished from those of the taxpayer,
so itsauthority outweighsthe TRA decision.
Accordingly, the corporate taxpayer’ stax position
failsto satisfy the standard of “about aslikely as not
to be correct”.

The corporate taxpayer did not have an acceptable
interpretation, so apenalty of 20% would be
imposed on the tax shortfall resulting from the tax
position taken.

Example 2

Facts: Thetaxpayer isacorporate entity involved
in property development. Itsin-house accountant
preparesthe year end tax return.

During the year the taxpayer purchased land which
cost $1,000,000, for the purpose of alarge residen-
tial housing devel opment project. However, at year
end development of the land had not started.

The taxpayer sought advice from an outside tax
adviser on the appropriate tax treatment of the
development of the project. Thetax adviser consid-
ered that the taxpayer could claim the cost of the
land as a deductible expense. However, the adviser
overlooked the fact that as development had not yet
started the cost of theland had to be added back to
income.

The corporate taxpayer’ stax return showed that the
total tax payable for the year was $210,000.

Inland Revenue audited the taxpayer’ sincome tax
return. Even though the cost of theland was a
deductible expense, no development had started by
year end. The purchase price of the land was
considered to be trading stock, and accordingly
added back to assessableincome. Theresult was
that the taxpayer incurred atax shortfall in excess
of the threshold for requiring an acceptableinter-

pretation.
continued on page 18
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Penalty: Thetaxpayer had taken reasonable care
withitstax affairsasit had sought advice regarding
the correct tax treatment of the land purchased. The
taxpayer had no reason to doubt the tax advice
received about the devel opment project.

Asthe unacceptableinterpretation standard is
objective, the taxpayer’ seffortsand intention are
irrelevant. The unacceptabl e interpretation standard
focuses on the merits of an argument in support of a
particular position, rather than the taxpayer’ s effort
inresolving theissues.

Itisclear in statute law that any trading stock must
be added back to income at year end, and case law
supportsthisinterpretation.

The purchase of theland is considered to be trading
stock, so the taxpayer’ s position does not meet the
test of being “about aslikely as not correct”.
Consequently, the taxpayer isliable to a20%
shortfall penalty for an unacceptableinterpretation.

Example 3

Facts: A large corporate taxpayer valuesits closing
trading stock at cost price for the year ended

31 March 1998. In accordance with thegroup’s
policy on trading stock it then adjuststhe closing
stock values, based on aformulawhich writesdown
all trading stock by afixed percentage. The adjust-
ment is madeto allow for obsolescence.

In compiling itstax return for the year ended

31 March 1998, the taxpayer did not add back the
adjustment made to the closing stock. The adjust-
ment for the return period ended 31 March 1998
wasfor $730,000 which exceeded the threshold for
reguiring an acceptabl e interpretation.

Tax law clearly providesthat taxpayers must value
their closing stock at either cost price, market
selling price or replacement price. The taxpayer has
valued the closing stock at cost price, and then
made an adjustment to thisvalue, resulting in an
overall lower value of trading stock.

Thetaxpayer considersthat tax law allowsfor
adjustments to trading stock for obsolescence and,
accordingly, contends that the adjustment should
not be added back for taxation purposes.

Itisaccepted that adjustments can be madeto
trading stock for obsolescence. However, using a
fixed percentage writedown across all closing stock
does not fairly reflect the obsol escence of the
individual lines of stock. Statute law requiresthat
the basis used must be fair and reasonable and gives
guidancein this area on the factorsto be consid-
ered.

Penalty: Even though the taxpayer used what it
considered to be the most appropriate method of

valuation, it iswell established in tax law that such
global adjustmentsto trading stock, resultingin a
stock reserve, are not allowablefor tax purposes. To
reasonably reflect the obsolescence of stock, the
taxpayer should have considered the stock items
held on aline by line basis. Accordingly, the
taxpayer’ stax position does not meet the test of
being “about aslikely asnot correct”. A 20%
penalty for an unacceptabl e interpretation would be
imposed on thetax shortfall.

Gross carelessness
Legidlation
Section 141C dealswith gross carelessness. It states:

(1) A taxpayer isliableto pay ashortfall penalty if the
taxpayer is grossly careless in taking the taxpayer’ s tax
position (referred to as “gross carel essness”).

(2) The penalty payable for gross carel essness is 40% of the
resulting tax shortfall.

(3) For the purposes of this Part, gross carel essness means
doing or not doing something in away that, in all the
circumstances, suggests or implies complete or ahigh
level of disregard for the consequences.”

Discussion

Gross carelessnessis amore serious breach than lack of
reasonable care. Gross carel essnesswill occur if a
taxpayer’ s behaviour displaysahigh degree of careless-
ness and disregard of consequences. Typically, ahigh
level of carelessnesswill be characterised by conduct
which creates a high risk of atax shortfall occurring
when thisrisk and its consequences would have been
foreseen by areasonable person in the circumstances.

Gross carel essness does not require taxpayersto intend
to pay lessthanisowed, but will require more than
mere inadvertence or carel essness.

Gross carelessnessisanew objective standard. Itis
something more than alack of reasonable care but less
than evasionin that it does not require the necessary
intention to evade.

Gross carelessnessis similar to recklessness. However,
the standard does not consider the knowledge or intent
of thetaxpayer concerned, but rather whether areason-
able person would have known that therewas ahigh
chance that the action or inaction would have resulted
in atax shortfall.

Gross carelessnessis not tax evasion because the
taxpayer may not have the requisite criminal intent
(mensrea) to evade. However, such action ismore than
negligence. Gross carel essnessis*the doing of some-
thing whichin fact involvesarisk, whether the doer
realisesit or not, and the risk being such having regard
to all the circumstances, that the taking of that risk
would be described as‘ gross carel essness'.



Example 1

Facts: A taxpayer started up awindow cleaning
business. She knowsthat her income from this
venture istaxable and, after taking the advice of a
tax agent, has set up a cash book system for record-
ing theincome and expenditure. However, over the
year she has neglected on numerous occasionsto
record her incomein the cash book. She could find
the time to update her cash book if she was better
organised, but felt that personal matters were more
important.

At year end, before giving her recordsto the tax
agent to prepare her income tax return, she makes a
guess asto how much income she has earned and
notes the cash book accordingly. Asaresult of an
audit by Inland Revenue, it is ascertained that her
income has been substantially understated.

Penalty: Although the taxpayer isaware that her
businessincome istaxable, she has not kept suffi-
cient recordsto accurately record theincome. The
result of not keeping complete records would have
been foreseen by areasonable person in this taxpay-
er’ scircumstances.

Thetaxpayer has demonstrated such alevel of
carelessnessthat it resulted in ahigh risk of her
income being understated. Thisisahigher breach
then failureto take reasonable care asthereis
clearly acomplete disregard for the consequences.
Shewould therefore be charged a 40% penalty for
gross carelessness.

Notethat the taxpayer has not intended to evade
paying tax. She has consistently, over the year,
neglected to take the necessary stepsto ensure that
the correct amount of incomeisreturned.

Example 2

Facts. During the year alarge company spent a
substantial amount of money on renovationsto part
of itspremises. At year end, the company’ sin-house
tax accountant claimed all of the expenditure as
deductible repairs and maintenance. The accountant
was unsure whether all of theitemswere deductible
for tax purposes, but did not bother to review the
account to ascertain which items of expenditure
were of acapital nature and therefore not deduct-
ible. Asaresult of an IRD audit, asubstantial tax
shortfall wasreveaed.

Penalty: Any reasonable personin thissame
situation would have analysed the repairs and
expenditure account to ensure that capital items had
not been claimed. In neglecting to do so, the
company has shown complete disregard for the
consequences. Therefore the penalty of 40% for
gross carelessnessisimposed.

The company had not intended to evade paying tax.
However, the accountant neglected to take the

necessary stepsto ensure that the correct amount of
income was returned. Thisisamore serious breach
than not taking reasonable care.

Example 3

Facts: A company rents some spacein aneighbour-
ing warehouse as its existing premises are no longer
adeguate owing to theincreasein business.

The owner of the company overseesthe year end
stock take, as he has done for many years. He
forgetstoinclude the stock held off premises.
Before completing hisrecordsto giveto hisac-
countant, the manager recallsthat his stock take
figureisnot correct. Heis aware that he should
have accurate figures available for the accountant
but considersthat heistoo busy to takethetimeto
check the stock held off-site. He makes aguess at
the value of the stock in the other building and
includesthisin thetotal stock takefigure. Asa
result of an IRD audit, a substantial tax shortfall
which is caused by theinaccurate stock figuresis
ascertained.

Penalty: Thetaxpayer did not intentionally set out
to underestimate histax liability. However, he was
grossly carelessin not ensuring that the stock take
figureswere accurate. A reasonable person would
have foreseen the results of inadequate attention to
ensuring the accuracy of the stock take figures. He
has displayed ahigh level of disregard for the
consequences. Accordingly, a40% penalty for gross
carelessnessisimposed.

Abusive tax position
Legidlation

Section 141D introduces a penalty for abusive tax
positions. A taxpayer who has ashortfall for areturn
period will beliableto pay ashortfall penalty for
abusivetax positionif all of the following apply:

 Thetax shortfall exceeded $10,000.
» Thetax position taken isan unacceptabl e interpretation.
* It hasadominant purpose of avoiding of tax.

The penalty payableis 100% of the resulting tax
shortfall.

Purpose statement

The purpose statement isrelatively new to tax law. Itis
intended to givethejudiciary, taxpayers, tax advisers
and Inland Revenue officers further guidance on what
Parliament intended to achieve.

Section 141D(1) introduces the purpose statement for
‘abusivetax positions'. It states:

The purpose of this section isto penalise those taxpayers who,
having applied an unacceptable interpretation to atax law,
have entered into or acted in respect of arrangements or
interpreted or applied tax laws with a dominant purpose of
taking, or of supporting the taking of, tax positions, that
reduce or remove tax liabilities or give tax benefits.

continued on page 20
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Discussion

The objective of an avoidance penalty isto deter taxpay-
ersfrom entering into arrangements which have a
dominant purpose of avoiding tax. Such arrangements
arearisk to therevenue base. They may rely on literal
interpretations of the law but abuse the law’ sintent.

Itisintended that the penalty for abusivetax positions
may apply not only when an anti-avoidance provisionis
invoked, but also when other provisions have been
applied. Thisisimportant to ensure that identical
conduct is not penalised differently solely because
taxpayersare of different levels of sophistication or
because Inland Revenueis not required to resort to an
anti-avoidance provision.

Before apenalty for an abusive tax position can be
imposed, three criteriamust be met:

» The position taken must be an unacceptable interpre-
tation.

* It must involve over $10,000 tax.

» There must be adominant purpose of avoiding tax.

Unacceptableinterpretation

The unacceptabl e interpretation standard will be applied
to determineif apenalty iswarranted. The standard
recognisesthat there are many uncertaintiesin law and
that more than one valid interpretation of that law is
possible.

In determining whether an interpretation is unaccept-
able, all provisionsof the relevant legislation, including
the potential application of any general or specific anti-
avoidance provisions, will be considered. Therefore, it
can not be argued that atax position or interpretation is
acceptablein termsof aparticular legislative provision
irrespective of the operation of other provisionssuch as
general anti-avoidance provisions. Thisisaschemeand
purpose view of thetax legislation. (Thisisdiscussed
under the section on Unacceptable Interpretation.)

Threshold
Section 141D(4) states:

This section applies to ataxpayer only if - ...
(b) Thetax shortfall arising from the taxpayer’ s tax position
exceeds $10,000.

Accordingly, thisthreshold differs from the threshold
for an unacceptableinterpretation. The 1% materiality
threshold which appliesto the “ unacceptable interpreta-
tion” penalty does not apply to the “abusive tax posi-
tion” penalty.

Dominant purpose of avoiding tax
Section 141D(7) states:

For the purposes of this Part, an ‘abusive tax position’ means
atax position that, -...
(b) Viewed objectively, the taxpayer takes -
(i) Inrespect, or as aconsequence, of an arrangement that
is entered into with a dominant purpose of avoiding
tax, whether directly or indirectly; or

(ii) Where the tax position does not relate to an arrange-
ment described in subparagraph (i), with a dominant
purpose of avoiding tax, whether directly or indi-
rectly.”

Dominant purpose

TheAct refersto adominant “ purpose”. Thisdiffers
from section BB 9 of the Income Tax Act 1994, which
refersto “its purpose or effect istax avoidance”.

Inland Revenue considersthat nothing turns on the
distinction between “ purpose or effect” and “ purpose’.
In the context of section BB 9, caselaw certainly
supportsthisview (Taylesv Commissioner of Inland
Revenue[1982] 2 NZLR 726 ,734).

It could be considered that the term “purpose” ismore
of a“subjective” term than that of “ effect”, whichisan
objectiveterm. However, the new legislation isexplicit
that the test of whether an arrangement has the domi-
nant purpose of avoiding tax isan objectiveonel. Itis
also firmly established in case law that the purpose of an
arrangement isto be argued objectively for section

BB 9:

Purpose is something to be decided not subjectively in terms
of motive but objectively by reference to the arrangement
itself2.

It iswell established that the approach is objective not
subjective; the taxpayer’s motives are irrelevant, purpose and
effect being gathered from the arrangement itsel :

Avoiding tax

The concept of “avoiding tax” encompassesthe deferral
of tax and the claiming of tax credits. Inland Revenue
considersthat “avoiding tax” would incorporate “ tax
avoidance” asdefined in section OB 1 of the Income
Tax Act 1994,

Factsto consider
The commentary to the bill statesthat:

indicators of a dominant purpose of avoiding tax may include
artificiality, contrivance, circularity of funding, concealment
of information and non-availability of evidence, and spurious
interpretations of tax laws.

Situations which do not involve anti-avoidance
provisions

A taxpayer may be reassessed under a substantive
provision of the Inland Revenue Acts rather than an
anti-avoidance provision. This does hot mean that the
penalty for an abusive tax position cannot apply.

Section 141D(6) states:

A taxpayer’stax position may be an abusive tax position if the
tax position is an incorrect tax position under, or as aresult of

either or both of - .
continued on page 21
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(a) A general tax law, or
(b) A specific or general anti-avoidance tax law.

The commentary to the bill stated

The penalty for abusive tax positionswill apply not only in
situations where ageneral or specific anti-avoidance provision
isinvoked but also where other provisions have been applied.
The need for the Commissioner to rely explicitly on an anti-
avoidance provision does not necessarily indicate that the tax
position is more deserving of a high penalty than an aggres-
sive interpretation intended to avoid tax but which fails under
another provision.

Accordingly, the penalty can apply even when an anti-
avoidance provision has not been used.

Evasion or similar act
Legidlation

Section 141E of the TAA imposes apenalty for evasion
if ataxpayer takesany of thefollowing actions:

» evadesthe assessment or payment of tax on hisor her
own behalf or on behalf of any another person

» knowingly appliesor permits someone elseto apply a
deduction or withholding of tax which had to be paid
to the Commissioner

 knowingly does not make adeduction or withholding
of tax which had to be made;

 obtainsarefund or payment of tax knowing that he or
sheisnot lawfully entitled to the refund or payment

* enablesanother person to obtain arefund or payment
of tax, knowing that the other personisnot entitled to
the refund or payment.

The penalty payablefor evasion or similar act is150%
of the resulting tax shortfall.

Discussion

Wilful or knowing breach of an obligation isthe most
serious form of non-compliance. Thecivil penalty for
tax evasion has been rewritten to apply generically to all
revenuetax types.

Tax evasion involves adeliberate attempt to cheat the
revenue. This may include ataxpayer obtaining refunds
(tax credits, rebates) knowing that he or sheisnot
lawfully entitled to them and knowingly not accounting
for tax deductionsto the Commissioner.

The category for “evasion or similar act” isnot signifi-
cantly different from the previous penal tax provision
for evasion. The main differenceliesin the standard of
proof. The difference between the standard of “on
balance of probabilities” and “beyond reasonable
doubt”, isexplained under “ Onus and standard of
proof” on page 34 of thisTIB.

Under section 149(5), if ashortfall penalty has been
imposed on ataxpayer for taking an incorrect tax
position, the Commissioner may not subsequently
prosecute the taxpayer for taking theincorrect tax
position. However, prosecution does not preclude the
Commissioner from imposing the civil penalty for
evasion.

Example 1

Facts: A salary and wage earner who enjoys
working with cars has trained as amechanic. In the
evenings and on weekends he undertakes mechani-
cal repairsfor customersthat he has gained through
advertising in thelocal paper.

Thetaxpayer knowsthat the money he earnsfrom
his private businessistaxable but he has no inten-
tion of returning theincome. To thisend, he asks
his customersto pay himin cash. He putsthis cash
into a separate bank account under afalse name. At
year end, he prepares hisincome tax return omit-
ting all mention of hisincome earned from his
mechanical repair business.

Penalty: Thistaxpayer deliberately attempted to
cheat the revenue. Heisfully aware that thisincome
istaxable and hastaken stepsto conceal theincome
from Inland Revenue. Penalty of 150% for tax
evasion isimposed. In addition, heisliableto
prosecution for knowingly making afalse return
with theintention to evade tax. However, prosecu-
tion must be taken before a shortfall penalty is
imposed.

Example 2

Facts: A taxpayer owns abusiness which mainly
has cash sales. During the year he took $100 per
week from thetill for personal use. He banked the
remainder in the business bank account.

Thetaxpayer’s accountant prepares hisincome tax
returns. At year end the taxpayer told his account-
ant that all the money earned from the businesswas
deposited into the business bank account and none
wastaken for private use. Thetaxpayer knew that
hisincome would be understated in histax return.

Penalty: Thetaxpayer deliberately lied to his
accountant to get hisincome understated and his
tax liability reduced. Heisliable for apenalty of
150% for tax evasion. In addition, heisliableto
prosecution for knowingly filing afalse return with
the intention of evading tax. However, prosecution
must be taken before a shortfall penalty isimposed.

Example 3

Facts: Thetaxpayer operatesasmall business.
During the year he has materials and goods deliv-
ered to hishome. Hefalsifiesdetails on theinvoices
to show the delivery detailsto be hisbusiness
premises and claimsthe expenditure as deductible
for tax purposes.

Inland Revenue undertakes an investigation and the
auditor confirmsthat the expenditure claimed using
the altered invoiceswas private expenditure.

Penalty: Thetaxpayer has deliberately altered

invoicesto make them appear to be for business

expenditure. Heisliable to the 150% penalty for
continued on page 22
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evasion. Heisaso liableto prosecution for know-
ingly making afalse return with the intention to
evade tax. However, prosecution must be taken
before ashortfall penalty isimposed.

Officers liable to pay amounts equal to
shortfall penalties

Legidlation

Section 141F of the TAA dealswith casesinvolving tax
deductions and withholding payments. It providesthat
officersmay beliableto pay ashortfall penalty equal to
that which could beincurred by their employer if:

* thelaw requiresthe employer to deduct or withhold
tax and pay it to the Commissioner,

« an officer of the employer failsto deduct or withhold
thetax, or applies or permitsthe tax to be used for
anything other than payment to the Commissioner.

Discussion

Section 194 previously imposed penal tax upon an
employer or any other personwho knowingly permitted
adeduction to be applied in any way other than to the
Commissioner. Thissection isnow repealed.

Section 141F replacesthe previous provision and allows
ashortfall penalty to beimposed upon the officer
responsible. The shortfall penalty imposed would be
equal to that which could have been imposed on the
taxpayer.

Accordingly, the Commissioner has not changed the
policy on thisoffence. Itisclear that the person who
failed to make and/or account for the deductionswould
have had to do so knowing that the deductionswereto
be made or accounted for to the Commissioner.

Thiswould usually be a person in aresponsible position
within the company, such asadirector or secretary. It
would be very unlikely that apersoninaclerical
position, merely following instructions from a senior
officer, would be accountabl e for the penalty.

Factors affecting level of penalty imposed

The amount of shortfall penalty may be adjusted for the
following reasons:

* voluntary disclosure before or during an audit

» disclosure of an unacceptable interpretation at time of
filing the return

self-amended returns

obstruction of an Inland Revenue officer during an
investigation

* temporary shortfall

Voluntary disclosure
There aretwo areas of voluntary disclosure;

» voluntary disclosure before notification of an audit
» voluntary disclosure after notification of an audit.

Legidlation

Section 141G providesthat ashortfall penalty imposed
on ataxpayer under sections 141A to 141E may be
reduced if the taxpayer makesafull voluntary disclosure
of all detailsrelating to the tax shortfall. The disclosure
must be made either before the taxpayer receivesthe
first notice that an audit or investigation isto be under-
taken, or after thefirst notification but before the audit
or investigation starts. The Commissioner may at any
time specify theinformation required for afull volun-
tary disclosure and advise the forminwhich it must be
provided

Thelevel by which the shortfall penalty isreducedis:

» for pre-notification disclosure - 75%
» for post-notification disclosure - 40%

Discussion
Disclosure befor e notification of an audit

Thefixed rate for shortfall penaltieswill be reduced by
75% (reflecting a minimum penalty of 5% for breaches)
for full voluntary disclosure before notification of an
audit. Thereduced penalty for voluntary disclosure
before an audit will apply if the disclosureis made
before the taxpayer isfirst notified of apending tax
audit or investigation. Thisfollows similar procedures
aready in practice.

Notification of apending audit or investigation will be
the date of the written confirmation advising the start of
the audit or investigation.

In the case of registration checks and other unan-
nounced visits, the date of first contact with the taxpayer
will be the date of notification.

If an investigator is carrying out an audit of onerevenue
and the taxpayer discloses adiscrepancy in another
revenue, and the taxpayer has not been notified that the
other revenue was going to be audited, then the taxpayer
will qualify for the voluntary disclosure before notifica-
tion of an audit.

Disclosure after notification of an audit

A 40 percent shortfall penalty reductionisavailable for
disclosure made after notification of an audit. This
reduction will apply if the disclosureis made after the
taxpayer isnotified of apending tax audit or investiga-
tion, but before the start of the audit or investigation.

Subsection (4) providesthat ataxpayer has been notified
of apending audit or investigation if any of the follow-
ing persons have received notification:

* thetaxpayer

« an officer of the taxpayer

« ashareholder of the taxpayer (for close companies)

* atax adviser acting for the taxpayer

» apartner in a partnership

 aperson acting for, or on behalf of, or asafiduciary
of the taxpayer.



Subsection (5) statesthat atax audit or investigation
starts at the earlier of:

1. theend of thefirstinterview an Inland Revenue
officer haswith either the taxpayer or the taxpayer’s
representative, after the taxpayer receivesthe notice.

2. thetimewhen:

— anlnland Revenue officer inspectsthe taxpayer’'s
information (including books or records) after
the taxpayer receives notice; and

— thetaxpayer isnotified of theinspection.

Any disclosure made by ataxpayer during an unan-
nounced visit would be adisclosure made after notifica-
tion of an audit and a 40% reduction in the shortfall
penalty will be allowed.

Disclosure by a subsidiary of a company

Anaudit of a parent company, or asubsidiary of that
company, may necessitate the audit of other subsidiaries
inthe group. In such cases, disclosure would depend
upon which entity had been notified. If the parent
company had received notification that the audit was
restricted to that entity, then any disclosure made by the
subsidiary isvoluntary disclosure before notification of
an audit. However, if another company in the group has
been notified that the audit is being extended, any
disclosure made by that other company would be
considered adisclosure after notification of an audit.

When acompany has abranch or branches, they are
considered to have been notified at the sametime asthe
company, asthey are part of the company, not separate
entities.

Methods of making a voluntary disclosure

A voluntary disclosure can be made by either visiting,
telephoning or writing to Inland Revenue. In addition,
specified formsfor voluntary disclosure are available
from Inland Revenue.

Adequate disclosure

Disclosure must be full and complete. Thisdoes not
mean disclosing the discrepanciesto thelast dollar, but
doesrequire providing enough information to enable the
Commissioner to make an assessment.

It isnot up to the Commissioner to elicit the required
information from the taxpayer. It isthe taxpayer’s
responsibility to have the necessary accounts and returns
prepared.

If ataxpayer isnot able to make afull disclosure at the
first point of contact with Inland Revenue, he or she
may still make the disclosure and advise the Commis-
sioner when the remaining information will be pro-
vided. A timelimit will beimposed for providing the
remaining information.

To satisfy full and compl ete disclosure, the following
minimum details must be provided:

* taxpayer’ sdetails (name, trade name, IRD number,
address, date of birth, contact telephone and contact
times)

* an explanation asto why the errors or omissions
occurred

« enough information to enable an assessment to be
made

* adeclaration and signature by taxpayer.

Section 146(2) states that the Commissioner must not
publish the names of taxpayers who make avoluntary
disclosure before notification of an audit, if they give
complete information and full particular f:

* therelevant offence; or
* their tax position giving riseto the relevant shortfall
penalty.

In addition, ataxpayer who makesavoluntary disclo-
surewill not be prosecuted.

Self-amended returns

Self-amended returnswill be treated asaform of
voluntary disclosureif they are made before notification
of an audit. Accordingly, if thetax shortfall being
amended isdueto a culpable act, the taxpayer will
receive areduced penalty in accordance with avolun-
tary disclosure made before notification of an audit.

If aself-amended return is made after notification of an
audit but before the start of the audit the taxpayer must
provide sufficient details, asisrequired for voluntary
disclosure after notification of an audit, before the
amended return will be treated asavoluntary disclosure
and any reduction made to the shortfall penalty.

If ataxpayer files an amended return after the audit has
aready started, it will not be treated asaform of
voluntary disclosure.

For incometax purposes, if an amended return is made
beforethe earlier of theissuing of an assessment for the
tax or the due date for payment of the tax, no penalty
will beimposed astherewill be no tax shortfall.

In addition, if atax shortfall is corrected in alater
return period from that in which the original tax
position was taken and before notification of an audit, it
will betreated asatemporary tax shortfall. Temporary
tax shortfalls are discussed later.

Disclosure at time of filing

Legidlation

Section 141H providesthat:

A shortfall penalty payable by ataxpayer for having
an unacceptable interpretation or having taken an
abusivetax position may be reduced if adequate

disclosure of the tax position is made at the time of
filing the tax return.

» Thelevel by which ashortfall penalty isto be reduced
for adequate disclosureis 75%.

» The Commissioner may at any time specify the type of
information required for adequate disclosure and the
form in which theinformation must be provided.

continued on page 24
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Discussion

A taxpayer can disclose the tax position taken in hisor
her tax return at the time of filing. Provided the disclo-
sure is adequate and the position taken is not frivolous,
the taxpayer would be eligible for areduced penalty if
the positionislater found to be an unacceptableinter-
pretation.

For disclosure to be effective, the taxpayer must provide
full and relevant argumentsfor the tax position taken.
Thelevel by which ashortfall penalty isto be reduced
for adequate disclosure at the time of filing is 75%.

Adequate disclosure at time of filing

Section 141H(3) statesthat the Commissioner may from
timeto time specify the type of information required for
adequate disclosure.

Disclosure must be made on aspecified form. The
following information will berequired in order to satisfy
the requirement of adequate disclosure;

* taxpayer’ sdetails (name, trade name, IRD number,
address, date of birth, contact telephone and contact
times)

« overview of the position taken

* interpretation of caselaw on the subject, contents of
any tax opinions, legal articles and related material

* any relevant Inland Revenue public ruling

* acalculation, if necessary, to show the position and
how it was arrived at

* adeclaration and signature by taxpayer.

The disclosure form must befiled with thereturnin
which the particular tax position has been taken.

E-File

If thetax returnisfiled electronically, the specified
form will need to be sent to Inland Revenue separately.

Obstruction
Legidlation

The new penalty provisions contain both acivil penalty
and criminal penalty for obstruction. Section 141K
providesfor the civil penalty for obstruction asfollows:

(1) A shortfall penalty payable by the taxpayer under any of
sections 141A to 141E may be increased by the Commis-
sioner if the taxpayer obstructs the Commissioner in
determining the correct tax position in respect of the
taxpayer’s tax liabilities.

(2) Thelevel by which ashortfall penalty may be increased
for obstruction is 25%.

Section 143H providesfor the criminal penalty for
obstruction asfollows:

(1) A person who obstructs the Commissioner or an officer of
the Department acting in the lawful discharge of the
duties or in the exercise of the Commissioner’s or
officer’s powers under atax law commits an offence
against this Act.

(2) A personwho is convicted of an offence under subsection
(1) isliable—
(a) Thefirst timethe person is convicted of that type of
offence, to afine not exceeding $25,000; and

(b) on every other occasion the person is convicted of the
same type of offence, to afine not exceeding $50,000.

Discussion

Taxpayers must co-operate with Inland Revenue, to the
extent required by thetax laws, in providing informa-
tion and facilitating investigations. Obstructionisa
term used to describe situationsin which ataxpayer
takes stepsto prevent the Commissioner from discover-
ing part or all of the deficient tax in an audit.

Differences between civil obstruction and criminal
obstruction

For both civil and criminal obstruction the onus of proof
restswith the Commissioner. However, the standard of
proof varies.

The standard of proof for civil obstruction isthe civil
standard of “on balance of probabilities’. Thisrequires
the Commissioner to show that it was morethan
probable that the event occurred. The standard of proof
for criminal obstructionis*beyond reasonable doubt”.

In addition, the civil penalty for obstruction can be
applied only if thereisatax shortfall, but atax shortfall
is not necessary for the criminal sanction.

Meaning of obstruction

The New Shorter Oxford English Dictionary definition
of obstructioniis:

The action or an act of obstructing something or someone; the
condition of being obstructed; the action of impeding the
movement of traffic on ahighway. A thing impeding or
preventing passage or progress; an obstacle, a blockage

Caselaw

InUrlich v Police(1989) 4 CRNZ 144: “the ordinary
meaning of “obstruct” isto impede or to make more
difficult.....”

Accordingly, obstruction occurs when the action or
actionsmake it more difficult for the Commissioner or
officer to carry out their lawful duties.

Obstruction does not require physical use. In Urlichv
Policeit wasfound that “there is no reason why words
alone, provided they are uttered in circumstances under
which they can be believed, cannot amount to obstruc-
tion.”

Before obstruction can constitute an offence, the con-
duct must be without justification and lawful excuse.
Thiswas discussed in the following cases:

* Goldsmithv Police(1993) 10 CRNZ 106: “The
conduct must be obstructive and without justification
or lawful excuse.”

 Policev Hardaker [1959]: “ Once aprimafacie case
of obstruction is made out against a defendant, the
onuslieson him to satisfy the Court that his conduct
was with lawful justification or excuse.”



» Sewartv Police[1961] NZLR 680: “The appellant in
evidence gave no reason for his decision to do what
he, infact, did. He might, for example, have given
evidence of some reasonable excuse such as sudden
illness or thelike.”

Accordingly, it isclear from caselaw that two factors
must be present before a penalty can beimposed for
obstruction. First, the conduct must be obstructive and

No tax shortfall will arisein alater return period for a
similar item or matter.

No arrangement existsin any return period which has
the purpose or effect of creating afurther related tax
deferral or advantage.

Thetax shortfall was permanently reversed or cor-
rected before the taxpayer wasfirst notified of a

second, it must be without justification or lawful excuse.

Actionsthat are not obstruction

A taxpayer isentitled to:

exerciselegal rights (Accordingly, obstruction does
not include asserting the right to legal privilege.)

contest an assessment (The obstruction offencesare
not intended to discourage taxpayers from using legal
processes in the course of any disagreement with
Inland Revenue.)

maintain an opinion contrary to that of Inland
Revenue.

pending tax audit or investigation.

If ashortfall istemporary the shortfall penalty must be
reduced; it will be 75% of the penalty that would
otherwise apply.

Discussion
Thissectionisrestricted to tax shortfallswhich have

been permanently reversed or corrected in areturn
period before notification of an audit or investigation.

The definition applies provided that no arrangement
existsin any return period which hasthe purpose or
effect of creating afurther related tax deferral or
advantage.

Examples of obstruction

Examples may include:

* refusing reasonable accessto business premises
* destroying relevant records

» successful prosecution of ataxpayer for asection 17
offence of failing to provide records or information
requested

* lying at an interview

« falsifying detailsin a statement of assetsand liabili-
ties (IR 110)

* deliberate delay by the taxpayer to frustrate Inland
Revenue enquiries.

Agentsand other third parties

Thecivil penalty for obstruction will not apply to agents
and third parties. For example, when an agent obstructs
an Inland Revenue officer, the civil penalty for obstruc-
tion cannot be applied, asit must be the taxpayer who
obstructs and there must be aresulting tax shortfall.

If agents and third parties obstruct, the criminal offence
of obstruction may be used, resulting in prosecution and
possiblefines.

Temporary shortfalls
Legidlation

Section 1411 dealswith temporary shortfalls. A tax
shortfall isatemporary tax shortfall if all of these
conditions are met:

* It hasbeen permanently reversed or corrected in an
earlier or later return period, so that the taxpayer pays
the correct amount of tax or calculates and returnsthe
correct tax liability.

Example

A property devel oper entersinto an unconditional
sale and purchase contract to sell atownhouse. The
purchaser paysadeposit to the property developer
on 1 June 1997, with the balance being due when
the purchaser takes actual possession of the
townhouse three monthslater.

The property developer isregistered for GST on an
invoice basis and filestwo-monthly GST returns.

She returns the amount of the deposit received in
the GST return for the period ended 30 June and the
balance of the sale pricein the GST return for the
period ended 31 October.

However, the time of supply took place when the
contract became unconditional and the deposit was
received, so she must return the entire amount of
the sale pricein the GST period ended 30 June.
Thisresultsin atax shortfall of $15,000.

Asthe matter relatesto an issue of interpretation
and the amount is over the specified threshold, she
must have an acceptabl e interpretation for the
position taken. Assuming that she doesn’t have an
acceptableinterpretation, shewould beliableto a
shortfall penalty of 20% of the tax shortfall.

However, thetax shortfall qualifies asatemporary
shortfall because it has been corrected in alater
return period before an audit and thereisno
arrangement to reverse the correction out in alater
period. Accordingly, the shortfall penalty imposed
would be 5%.

continued on page 26
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Limit to reduction

Legidlation

Section 141J sets out the limit on reducing a shortfall
penalty. When ataxpayer who isliableto a shortfall
penalty makesavoluntary disclosure, and the penalty is
for atemporary tax shortfall, the shortfall penalty will
be reduced only once. Thismeansthetotal reduction
will be 75%.

Discussion

Taxpayers may make avoluntary disclosure of atempo-
rary shortfall.

Thefixed rate for shortfall penaltieswill be reduced by
75% for voluntary disclosures made before notification
of any pending tax audit or investigation. Thisreduction
is consistent with the reduction offered when the tax
shortfall istemporary.

However, ataxpayer will not receive areduction for
both atemporary shortfall and voluntary disclosure
before an audit. In such acase thetotal penalty reduc-
tion will still be 75%.

Disputes resolution

A taxpayer hastheright to disagree with the Commis-
sioner’ sdecision to impose shortfall penalties.

The Commissioner will raisetheissue of shortfall
penalties as soon as practicable, which in most cases
will be at the time the substantive issues are being
discussed. A Notice of Proposed Adjustment (NOPA)
will beissued before any assessment or adjustment of
shortfall penalties unlessthereisfull agreement with
the taxpayer before the issue of the NOPA or acourt has
directed the adjustment.

If the taxpayer cannot resolve theissuesin the NOPA
with the Inland Revenue officer who initially dealt with
the case, the matter will bereferred to Inland Revenue's
Adjudication Unit for further consideration before any
assessments are issued.

A taxpayer who still disagrees with the assessment has
the normal rights of review through the courts.

Calculating shortfall penalties
Legidlation

Section 141 dealswith calculating tax shortfalls. Hereis
asummary of itsprovisions:

* A tax shortfall iscalculated each time ataxpayer is
liableto pay ashortfall penalty.

* A separate tax shortfall calculation isrequired for
each return period and for each tax type.

» Each tax deemed to be another tax is a separate tax
type.

» Thetax shortfallsin the return will be calculated
taking any overstatement into account on apro rata
basis.

« If adebit adjustment in atax type (return) resultsin a
corresponding credit adjustment in another tax type

(return) for the same return period, the credit will be
offset against the debit for the purposes of calculating
the tax shortfall.

« If adebit adjustment is made to ataxpayer’ sreturn
and that adjustment causes a corresponding credit
adjustment in an associated person’ sreturn for the
same return period, the resulting refund or increased
refund will be offset against the debit.

* The Commissioner may treat companiesin awholly-
owned group as asingletaxpayer when determining a
tax shortfall.

* If two tax types have different return periods (for
example, incometax and GST), the Commissioner
may treat one of the tax types as having the same
return period asthe other.

* Similar or identical tax shortfallswill be aggregated
and deemed to be one tax shortfall.

« If an adjustment to areturn increases the taxpayer’s
assessableincome under section EC 1 of the Income
Tax Act 1994, and the taxpayer electsto allocate that
increased incometo the year of adjustment and any
other incomeyear, the total tax shortfall will be
computed for the year of adjustment when cal culating
the penalty.

» Thetax effect of atax position taken by ataxpayer in
areturn period isto be calculated using the taxpayer’s
marginal tax ratesfor that return period.

« If ataxpayer has no tax to pay in the return period,
the rate of tax that would apply isthe lowest marginal
rate that would apply to the return period if the
taxpayer did havetax to pay.

* For the purposes of thissection, “tax” does not
include acivil penalty.

Discussion

Before ashortfall penalty can beimposed, there must be
atax shortfall. In calculating this shortfall, adjustments
will be offset between wholly-owned group companies
and associated persons, and within the sametax type on
areturn basis.

This section also providesthat offsetswill be allowed
across different tax typesif these two conditionsare
met:

» An adjustment to one tax type has adirect effect on
another tax type.

» The effect on the other tax typeresultsin acredit
availableto berefunded.

The amount of the offset will bethe lesser of the amount
of therefund and the credit available as a direct result of
the adjustment.

Taxpayersin alosssituation will still be subject to
shortfall penalties, but they may elect to pay those
penalties by offsetting an equivalent amount of tax
lossesin accordance with section 1G 9A of the Income
Tax Act 1994. To calculate the equivalent amount of tax
losses, the lowest marginal tax rates are used.



Example

Anindividual taxpayer filesatax return which
showstax losses of $20,000. An audit of the
taxpayer establishesthat adeduction of $10,000
was not deductiblefor tax purposes, so thereisatax
shortfall of $2,400. A penalty of $480 for lack of
reasonable careisimposed, being 20% of the tax
shortfall.

The taxpayer still has $10,000 losses available, so
he may elect to use some of these lossesto pay the
shortfall penalty of $480. The taxpayer would need
to forfeit $2,000 of losses. ($480 + 0.24 = $2,000).
0.24 isthelowest marginal tax rate that applies -
24 centsinthedollar.

A taxpayer who has no losses carried forward from prior
years, but who expectsto have lossesin the current year,
can elect to use those losses, even though the final
determination of the lossesfor that current year has not
been established.

Section |G 9A(2) providesthat if the taxpayer does
incur sufficient lossesfor that current incometax year,
then the shortfall penaltieswill be deemed to have been
paid by the due date. However, if at the end of the
income year the taxpayer does not incur sufficient
losses, |ate payment penalties and interest will be
imposed on the tax shortfall penalty that should have
been absorbed by thelosses.

A tax shortfall may result in adjustments across varying
tax types, which are likely to have different return
periods. In such cases, the Commissioner may deem one
tax type to have the same return period as another. An
examplewould be when ataxpayer’ sincometax return
period ends on 31 March, and the GST period spanning
that dateis 1 March to 30 April. In this case, the
Commissioner may decideto treat both tax types as
having the 31 March return period.

Thetwo examplesthat follow demonstrate how the
penalty offset applies. The shortfall penalty categories
used in these examples have been applied for calcula-
tion purposesonly.

Example 1

Thisexampleincludes calculationsfor shortfall
penalties, late payment penalties and interest.

A taxpayer isaudited asfollows:

* Incometax - year ended 31 March 1998

* GST - 6 two-monthly periodsfrom the period
ended 31 May 1997

* FBT - four quartersfrom the quarter ended
30 June 1997

Several shortfallswerefound in all threerevenues.

Because of theinterrelationship between GST and
incometax, and between FBT and incometax, a
credit adjustment occurred in theincome tax
calculation.

In the following cal culations, the shortfalls have
been converted into tax shortfalls.

Shortfall penalties
Incometax

Thefollowing incometax shortfalls attract shortfall
penalties:

Gross
carelessness $12,339.36 4% 40%  $4,834.73
Lack of
reasonablecare $36,442.79 12% 20% $7,252.10

Lack of reasonable
care- temporary

shortfall* $259,247.34 84% 5% $12,691.17
Tota $308,029.49 $24,778.00
L essadjustments

for GST and FBT

assessed ($5,858.64)

Tax shortfall $302,170.85

1 Calculating tax shortfall: any creditsthat became availableto the
taxpayer asaresult of the audit must be taken into account.
Thereforethetax shortfall equalsthetotal tax discrepancy lessthe
tax value of any credits ascertained.

2 Calculating percentage of total: percentage of total is calculated on
thetotal tax discrepancy beforethe credit adjustmentsare
deducted asfollows:

12,339.36 + 308,029.49 = 4%
36,442.79 + 308,029.49 = 12%
259,247.34 + 308,029.49 = 84%

3 Calculating the penalty: to cal cul ate thetotal , the adjusted tax
shortfall isused [asthe denominator] to obtain the amount of
penalty attributed to each tax shortfall:

302,170.85x 4% = 12,086.83x 40% = 4,834.73
302,170.85 x 12% = 36,260.50 x 20% = 7,252.10
302,170.85 x 84% = 253,823.51 x 5% = 12,691.17
Total shortfall penalty = 24,778.00

4 Calculating temporary shortfall: Penalty rate for temporary
shortfall is 75% of the standard ratefor aculpable act. In this
examplethereisapenalty for lack of reasonable care, but the tax
shortfall wastemporary. Thelack of reasonable care penalty
(20%) istherefore reduced to 5%.

Goods and servicestax

Thetaxpayer did not take reasonable carein
calculating the GST liability, so thereisa20%
shortfall penalty. Thefollowing tax shortfallswere
established:

31 May 1997 $3,379.57 20% $675.91
31 Jul 1997 $3,379.57 20% $675.91
30 Sept 1997 $3,379.57 20% $675.91
31 Oct 1997 $3,379.57 20% $675.91
31 Jan 1998 $3,379.57 20% $675.91
31 Mar 1998 $3,379.57 20% $675.91
Total $20,277.42 $4,055.46

Fringe benefit tax

Thetaxpayer did not take reasonable carein
calculating the FBT liability, so thereisa20%
shortfall penalty. Thefollowing tax shortfallswere
established:

continued on page 28
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30 Jun 1997 $12,722.06 20% $2,544.41
30 Sept 1997 $12,722.06 20% $2,544.41
31 Dec 1997 $12,722.06 20% $2,544.41
31 Mar 1998 $12,722.06 20% $2,544.41
Total $50,888.24 $10,177.64

Summary of shortfall penalties

Total shortfall penaltiesincurred by the taxpayer
areasfollows:

Incometax $24,788.00
Goods and servicestax $4,055.48
Fringe benefit tax $10,177.64
Total $39,011.12

L ate payment penalties

Income tax
Amount of tax shortfall $302,170.85
Amount of shortfall penalty $24,778.00

The original due date for the 1998 income tax
periodis7 February 1999. The amended notice of

assessment is dated 30 November 1999, and it setsa

new due date of 30 January 2000.

Assuming that, asat 15 April 2000, the taxpayer
has not paid the tax shortfall or the shortfall
penalties, the late payment penalty would be
calculated asfollows:

30/11/99 Shortfall

31/1/2000 5% LPP $16,347.44  $343,296.29
28/2/2000  2%LPP $6,865.92  $350,162.21
31/3/2000 2% LPP $7,003.24  $357,165.45

Goods and servicestax

For this example, late payment penalty has been
calculated for the period ended 31 May 1997 only.
The calculationsfor other periods are similar.

Tax shortfall attributed to each period $3,379.57
Shortfall penalty attributed to each period $675.91

The amended notice of assessment isdated 30 No-

vember 1999, and it sets a new due date of 30 Janu-
ary 2000.

Assuming that, asat 15 April 2000, the taxpayer
has not paid the tax shortfall or the shortfall
penalties, the late payment penalty is calculated as
follows:

30/11/99  Shortfall $3,379.57 $3,379.57
30/11/99  Shortfall pendlty $675.91 $4,055.48
31/1/2000  5%LPP $202.77 $4,258.25
28/2/2000  2%LPP $85.16 $4,343.41
31/3/2000  2%LPP $86.86 $4,430.27

Fringe benefit tax

Inthisexamplethe FBT shortfall and associated
shortfall penaltieswere paid by the new due date of
30 January 2000. Accordingly, no late payment
penaltieswould beimposed.

$302,170.85  $302,170.85
30/11/99 Shortfall penalty $24,778.00  $326,948.85

Interest
Incometax

Interest will be calculated from the time the tax
shortfall was originally due (7 February 1999) until
the date of the amended Notice of Assessment

(30 November 1999) - atotal of 296 days.

The amount of interest shown on the amended
notice of assessment would be asfollows:

$302,170.85 X g%g X 12% = $29,405.77

In thisexamplethe taxpayer was allowed two
monthsin which to pay the tax shortfall, interest
and penalties. The taxpayer did not pay within this
time so interest continues to accrue from the date
the amended Notice of Assessment isissued (30 No-
vember 1999) to the date payment ismade. Calcula-
tionsfor the various periods are asfollows:

— 1 December 1999 to 30 January 2000 (61 days):
$302,170.85 x 36—615 x 12% = $6,059.97

— 1 January 2000 to 27 February 2000 (28 days):
$334,296.29 x 32—55 X 12% = $3,160.21

— 28 February 2000 to 30 March 2000 (31 days):
$350,162.21 X 3?—615 X 12% = $3,568.78

— 31 March 2000to 15 April 2000 (16 days):
$357,165.45x 18 x 1206 = $1,878.79
365
Thereforetotal interest calculated would be as
follows:
7 February 1999 to 30 November 1999  $29,405.77

1 December 1999 to 30 January 2000 $6,059.97
31 January 2000 to 27 February 2000 $3,160.21
28 February 2000 to 30 March 2000 $3,568.78
31 March 2000 to 15 April 2000 $1,878.79

Total $44,073.52

Thetaxpayer’ s statement of account issued on
15 April 2000 would look like this:

30/11/99 Shortfall $302,170.85  $302,170.85
30/11/99 Shortfall penalty $24,778.00  $326,948.85

31/1/2000 5% LPP $16,347.44  $343,296.29
28/2/2000  2%LPP $6,865.92  $350,162.21
31/3/2000 2% LPP $7,003.24  $357,165.45
15/4/2000  Interest $44,073.52  $401,238.97

Goods and servicestax

Interest is calculated on each period up to the date
of the amended notice of assessment asfollows:

— For the period ended 31 May 1997 the original
due date was 30 June 1997. From 1 July 1997 to
30 November 1999 is 883 days.

883 _
$3.379.57x 883 y 1206 = $981.09
365



— For the period ended 31 July 1997 the original
due date was 31 August 1997. From 1 September
1997 to 30 November 1999 is 821 days.

821 _
$3.379.57x 821 y 1206 =$912.20
365

— For the period ended 30 September 1997 the
original due date was 31 October 1997. From
1 November 1997 to 30 November 1999 is 760

days.
760 _
$3.379.57x 160 y 1204 = $844.42
365

— For the period ended 30 November 1997 the
original due date was 15 January 1998. From
16 January 1998 to 30 November 1999 is 684

days.
684 _
$3.379.57x 884 x 1206 = $759.08
365

— For the period ended 31 January 1998 the original
due date was 28 February 1998. From 1 March
1998 to 30 November 1999 is 640 days.

640 _
$3.379.57x 840 y 1206 = $711.09
365

— For the period ended 31 March 1998 the original
due date was 30 April 1998. From 1 May 1998 to
30 November 1999 is579 days.

579 _
$3.379.57x 2719 x 1206 = $643.32
365

Total interest = $4,852.10

For thisexample, further interest has been calcu-
lated on the period ended 31 May 1997 only. The
calculationsfor other periodsare similar.

Thetaxpayer’s Notice of Assessment wasissued on
30 November 1997, and allowed the taxpayer until
30 January 1998 to pay the tax shortfall, interest
and penalties. However, the taxpayer did not pay
until 15 April 2000, so interest continued to accrue
from the date of the amended notice of assessment
(30 November 1999) until the date payment is
made. The calculationsare asfollows:

— 1 December 1999 - 30 January 2000 (61 days):
61 -
$3,379.57x = x 12% =$67.77
365

— 31 January 2000 - 27 February 2000 (28 days):
28 -
,258.25x == x 12% = $39.20
$4 365 =8

— 28 February 2000 - 30 March 2000 (31 days):
31 —
,343.25x == x 12% = $44.26
$4 365 b =$4

— 31 March 2000 - 15 April 2000 (16 days):
16 -
430.27x === x 12% = $23.30
$4 365 =8

Thereforetotal interest calculated for the period
ended 31 May 1997 would be asfollows:

30 June 1997 to 30 November 1999 $981.09

1 December 1999 to 30 January 2000 $67.77
31 January 2000 to 27 February 2000 $39.20
28 February 2000 to 30 March 2000 $44.26
31 March 2000 to 15 April 2000 $23.30
Totad $1,155.62

Thetaxpayer’s statement of account for the May
1997 period will look likethis:

15/4/2000  Interest $44,073.52  $401,238.97
30/11/99  Shortfall $3,379.57 $3,379.57
30/11/99  Shortfall pendlty $675.91 $4,055.48
31/1/2000 5%LPP $202.77 $4,258.25
28/2/2000 2%LPP $85.16 $4,343.41
31/3/2000 2%LPP $86.86 $4,430.27
15/4/2000  Interest $1,155.62 $5,585.89

Fringe benefit tax

The calculation that applied for GST will also apply
to each FBT quarter. Interest will be calculated on
each quarterly shortfall from the date the tax was
originally dueto the date of the amended notice of
assessment, and then on the account balance
including shortfall penalty and late payment penalty
(but not on any previousinterest charged) through
to the date of payment.

Only interest has been calculated in this case.
Shortfall attributed to each quarter = $12,722.06

Interest cal culated on each period up to the date of
the amended notice assessment isasfollows:

— Period ended 30 June 1997 (original due date
20 July 1997). From 21 July 1997 to 30 Novem-
ber 1999 = 863 days.

$12,722.06 X g—gg x 12% = $3,609.57

— Period ended 30 September 1997 (original due
date 20 October 1997). From 21 October 1997 to
30 November 1999 = 771 days.

$12,722.06 X % X 12% = $3,224.78

— Period ended 31 December 1997 (original due
date 20 January 1998). From 21 January 1998 to
30 November 1999 = 679 days.

$12,722.06 X gié X 12% = $2,839.98

— Period ended 31 March 1998 (original due date
20 April 1998). From 21 April 1998 to 30 No-
vember 1999 = 589 days.

$12,722.06 X 2%2 X 12% = $2,463.54

Total interest =12,137.87

Inthisexamplethe FBT shortfall and related
shortfall penaltieswere paid by the new due date of
30 January 2000. Accordingly, no further interest is
accrued.

continued on page 30
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Example 2

Thisexampleinvolves apartnership consisting of
two 50/50 partnerswho also run acompany. The
partners are the company shareholders, and they do
all of their own day to day accounting. At the end of
the year they givetheir paperwork to their account-
ant.

During the year end meeting with the accountant,
the partners neglected to advise the accountant that
they sometimes pay personal accountsthrough the
company. The accountant assumed that all accounts
paid were company expenses.

Inland Revenue audited both the company and the
partnership.

Company

The audit covered theincome tax return periods

ended 31 March 1998, 31 March 1999 and

31 March 2000. A number of discrepancieswere
ascertained and cul pability has been considered.

Intheyearsended 31 March 1999 and 2000, the
taxpayer incurred shortfallsfor which Inland
Revenue considered shortfall penalties were war-
ranted. However, asaresult of the audit, credits
were ascertained in those years which reduced the
tax shortfall to anegative amount. Asaresult no
penalty wasimposed for those years.

In thefollowing example, the shortfall has been
converted into atax shortfall.

31.3.98

Lack of

reasonable care $6,814 20% $1,362.80
31.3.99

Lack of

reasonable care $5,608 Nil
Less cr. adjustments ($20,428)

Tax shortfall ($14,820)

31.3.2000

Lack of

reasonable care $4,000 Nil
Unacceptable

interpretation 11,367 Nil
Less cr.adjustments ($17,615)

Tax shortfall ($2,248)

Partnership

During the audit of the partnership for the return
periods ended 31 March 1999 and 2000, shortfalls
were ascertained and penaltiesimposed. The
partnership return for the year ended 31 March
1998 did not require reassessment, but the partners
incurred a 1998 shortfall each asaresult of the
audit of their company.

Asthe partnership is not assessed with tax, the
shortfall isallocated to the partnersin their respec-
tive percentages and at their respective tax rates.

Therefore, after considering the cul pability resulting
from the partnership shortfall, the amount of
shortfall isthen allocated to the partners and the tax
shortfall ascertained. Shortfall penalties are then
imposed on theindividual partnersbased on each
individual partner’ stax shortfall.

Asaresult of the audit of the partnership the
following shortfalls have been ascertained and are
liableto penalty:

Year ended 31 March 1999

Lack of reasonable care:

The partnership shortfall ascertained is $2,955, so
the share of shortfall allocated to each partner is
$1,477.50 (50% of total shortfall).

Year ended 31 March 2000

Lack of reasonable care:

The partnership shortfall ascertained is $23,140, so
the share of shortfall allocated to each partner is
$11,570 (50% of total shortfall).

Unacceptable interpretation®.

The partnership shortfall ascertained is $33,634, so
the share of shortfall allocated to each partner is
$16,817.

Individual partners

Asadirect result of the audit of the company and
partnership the partners have incurred tax short-
falls. The shortfalls arose due to the assessing of
deemed dividendsto the partnersin their respective
returns. The partnersare liable to penalty as
follows:

Note: for the purpose of the exercise, tax shortfall is
calculated at arate of 33%.

Year ended 31 March 1998

Lack of reasonable care:

Thetotal deemed dividend allocated to each partner
asaresult of company audit is $3,407 (50% of
deemed dividends disallowed). Thetax shortfall
allocated to each partner istherefore $1,124.31

Year ended 31 March 1999

Lack of reasonable care:

Thetotal deemed dividend allocated to each partner
asaresult of company audit is $2,804 (50% of
deemed dividends disallowed). Thetax shortfall
allocated to each partner istherefore $925.32.

Lack of reasonable care:

The partnership shortfall ascertained is$2,954. The
share of shortfall allocated to each partner is
therefore $1,477 (50% of total shortfall). This
means each partner’ stax shortfall is $487.41.

5 When determining whether the shortfall breachesthethreshold for
requiring an acceptableinterpretation, thefigure used isthe shortfall in
the partnership return, not the amount allocated to the original partners.



Year ended 31 March 2000

Lack of reasonable care:

Thetotal deemed dividend allocated to each partner
asaresult of company audit is$2,000 (50% of
deemed dividend disallowed). Tax shortfall allo-
cated to each partner istherefore $660.

Lack of reasonable care:

The partnership shortfall ascertained is $23,140.
The share of shortfall allocated to each partner is
therefore $11,570 (50% of total shortfall), and each
partner’ stax shortfall is$3,818.10

Unacceptableinterpretation:

The partnership shortfall ascertained is $33,634.
The share of shortfall allocated to each partner is
therefore $16,817. Each partner’ stax shortfall is
$5,549.61.

Penaltieswill be calculated for each partner as
follows:

31 March 1998
Lack of reasonable care $1,124.31 20% $224.86
31 March 1999
Lack of reasonable care $925.32 20% $185.06
Lack of reasonable care $487.41 20% $97.48
Total penalty $282.54
31 March 2000
Lack of reasonable care $660.00 20% $132.00
Lack of reasonable care $3,818.10 20% $763.62

$5,549.61 20% $1,123.10
$2,005.54

Unacceptableinterpretation
Total penalty

Summary

Total penalty imposed for each partner:

Year ended 31.3.98 $224.86
31.3.99 $282.54
31.3.2000 $2,005.54
Total penalty $2,512.94

Due dates for paying penalties
Legidlation

These sections set the due dates for paying penalties:

142 Latefiling penalty later of 30 days after
notification and various
dates as set out in
legislation

at least 30 days after notice
of assessment or reassess-

ment issued

142A Tax that isnot a
penalty (if amount
due on a due date
isincreased)

142B Shortfall penalties at least 30 days after notice

of assessment or reassess-

ment issued

at least 30 days after notice

of assessment or reassess-

ment issued

142C Paymentsby officers

142D Repayment of excess  later of 30 days after the
refund or credit of tax  date of notification requiring
payment or the date
specified in the notice
142E Imputation penalty 20 June following the end
tax and dividend with- of theimputation year
holding penalty tax
142E underestimation
penalty tax

Terminal tax date for
income year to which
unpaid provisional tax
relates

30th day after the last day
of the relevant period of
deferral

142F deferrable tax

Discussion

A taxpayer whois charged ashortfall penalty will
generally receive anew due date for paying both the
penalty and the tax shortfall to which the penalty
relates. The exception isif the taxpayer hasfailed tofile
areturn.

However, interest on the unpaid tax will still be charged
from the original due date until the date the assessment
identifying the shortfall isissued.

Criminal penalties
Legislation

Thelegislation providesfor criminal penalties under the
following sections:

143- Absoluteliability offences

143A - Knowledge offences

143B - Evasion or similar offences

143C - Offencefor failure of officers of Department to
maintain secrecy

143D - Offencefor failure of other personsto maintain
secrecy

143E - Secrecy requirements whereinformation given
by Department

143F - Offenceinrelationtoinquiries

143G - Offenceinrelation to court orders

143H - Obstruction

145- Penaltiesfor offencesfor which no specific
penalty imposed

147- Employeesand officers

148- Aiding or abetting

Discussion

In current legislation criminal offences and penaltiesare
contained in anumber of the Inland Revenue Acts.

They duplicate each other and treat similar breachesin
an inconsistent manner. In many casesthe penaltiesare
ineffective.

The new legislation consolidatesthe criminal offences
and standardises the resulting penalties across all
revenues.

The sanctions for some offences have been increased so
they act asamore effective deterrent. A maximum jail
continued on page 32
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term of five years may beimposed for evasion, and for
most offences a maximum monetary fine of $50,000
may beimposed.

While higher sanctions have been introduced, the nature
and scope of the offences have not changed signifi-
cantly.

Tax offencesrelating to negligence have been repealed
asthe new shortfall penaltieswill punish negligent
conduct.

Criminal offencesfall into three broad categories:

» absoluteliability offences

« offencesfor knowingly failing to comply with an
obligation

* evasion or similar offences

Absolute liability offences
Section 143(1) providesthat it is offenceif aperson —

» does not keep the books and documentsrequired to be
kept by atax law

* does not provideinformation (including tax returns
and tax forms) when required to do so by atax law

» doesnot apply for registration as required under
section 51 of the Goods and Services Tax Act 1985.

Itisfundamental to the operation of the tax system that
taxpayers provide and maintain information. Accord-
ingly, failure to keep the books and documents required
by atax law and provide information to the Commis-
sioner when required to do so by atax law areto remain
absolute liability offences.

The only defence against conviction under the absolute
liability offenceswould beif the person required to
provide information, other than tax returns and tax
forms, did not have theinformation in his or her

“ ...knowledge, possession, or control...” However, the
obligation always remains with the taxpayer to provide
tax returns or tax forms even if the taxpayer has con-
tracted with athird party to meet that obligation.

The penalty for conviction of an absoluteliability
offenceis:

» amaximum of $4,000 for afirst offence;
» amaximum of $8,000 for asecond offence;
» amaximum of $12,000 for any subsequent offence.

Knowledge offences

A person may be convicted for anumber of offencesfor
knowingly breaching atax obligation. Section 143A
outlinesthe knowledge offences.

Knowledge offencesinclude instances when a person:

* knowingly does not keep the books and documents
that must be kept

* knowingly does not provide information (including
tax returns and tax forms) when required to do so

* knowingly provides altered, false, incomplete, or
misleading information (including tax returns and tax
forms)

* knowingly does not account to the Commissioner for
an amount of tax deducted or withheld

* knowingly does not deduct or withhold tax

* knowinglyissuestwo tax invoices (asdefined in the
GST Act) for the same taxable supply.

Several subsections provide that persons or companies
arenot liableto conviction if they did not hold the
information requested, or any failure to make or account
for withholding payments was beyond their control.

The maximum penalties for conviction under section
143A are:

« $25,000 for afirst offence
« $50,000 for any subsequent offence.

However, under subsection (8) the penalty for know-
ingly not accounting to the Commissioner for adeduc-
tion or withholding payment made isimprisonment for
up to fiveyears, and/or afine of up to $50,000. This
appliesfor each occasion the person is convicted.

A taxpayer who makes adeduction but failsto return it
to Inland Revenue has committed an offence similar to
evasion, and will be penalised accordingly. Thisoffence
will only require the proof of knowledge.

Evasion or similar offences
Section 143B(1) providesthat the following are offences:

* knowingly not keeping the books and documents that
must be kept

* knowingly not providing information (including tax
returns and tax forms) when required to do so

 knowingly providing altered, false, incomplete, or
misleading information (including tax returns and tax
forms)

* knowingly not making a deduction or withholding of

tax required to be made

pretending to be another person for any purpose or

reason relating to atax law —

—if aperson doesthem for any of these reasons:

* to evade the assessment or payment of tax by the
person or any other person

* to obtain arefund or payment of tax in the knowledge
that the person is not lawfully entitled to the refund or
payment

* to enable another person to obtain arefund or pay-
ment of tax in the knowledge that the other personis
not lawfully entitled to the refund or payment.

In addition, section 143B(2) providesthat aperson who
evades or attemptsto evade the assessment or payment
of tax by the person or another person commitsan
offence.

The penalty, if convicted under section 143B isimpris-
onment for up to five years, and/or afine of up to
$50,000.



Offences relating to court orders
Legidlation

Under section 143G a person who failsto comply with
the terms of a Court order made under section 17A
commits an offence. Anyonewho is convicted of such
an offenceisliable to the same penalties that may be
imposed under section 112 of the District Courts Act
1947.

Discussion

Section 112(c) of the District Courts Act 1947 sets out
the penalty for disobeying the order or direction of any
officer of the Court. For each offence, the Judge may
sentence the person to prison for up to three months, or
to afine of up to $1,000.

Obstruction
Section 143H states:

a person who obstructs the Commissioner or an officer of the
Department acting in the lawful discharge of the dutiesor in
the exercise of the Commissioner’s or officer’s powers under
atax law commits an offence against this Act.

The penalty for this offence is amaximum fine of
$25,000 for thefirst offence and $50,000 for subsequent
offences.

Civil and criminal penaltiesfor obstruction are ex-
plained on page 24 of thisTIB.

Aiding or abetting
Section 148 states:

(1) A person who aids, abets, incites, or conspires with
another person to commit an offence...also commits an
offence against thisAct.

(2) A person convicted of aiding, abetting, inciting, or
conspiring...is liable for up to the same maximum fine or
term of imprisonment, or both, that could apply to a
person who commits the principal offence.

A person who aids or abets another to commit an
offencewill beliable to the same penalty asthe person
who commitsthe principal offence. Thiscould resultin
amaximum penalty of fiveyears imprisonment.

Penalties for offences for which no
specific penalty is imposed

Section 145 imposesfinesfor offencesfor which no
particular penalty is prescribed. It imposes afine of up

to $15,000 for afirst offence and up to $25,000 for any
subsequent offences.

Other offences

Thefollowing sections have been carried over from the
previous Inland Revenue Acts:

Section 143C - Offence for failure of Inland Revenue
officersto maintain secrecy

Section 143D - Offencefor failure of other personsto
maintain secrecy

Section 143E - Secrecy requirementswhereinformation
given by Inland Revenue

Section 143F - Offenceinrelation to inquiries

Section 144 - Certain offencesin relation to Stamp and
ChequeDutiesAct 1971

Section 150 - Information may charge several offences

Section 150A - Information may be laid within 10 years
for incometax and GST offences

Section 150B - Information may belaid within 4 years
for stamp duty and gaming duty offences

Section 150C - Authority to lay information

Section 150D - Evidencein proceedingsfor failureto
furnish returns and information

Section 150E - Evidence inconsistent with instrument
not admissible to reduce stamp duty

Section 151 - Non-presentation of instrument for
stamping

Section 152 - Evidence of financial or property transac-
tions

Publication of names

Section 146 specifiesthat names of the following must
be published in the Gazette:

 anyoneliableto pay ashortfall penalty for taking an
abusivetax position

 anyoneliableto pay ashortfall penalty for evasion or
similar act (including knowingly failing to deduct a
tax deduction)

* anyone convicted of knowingly failing to account for a
tax deduction

* anyone convicted of evasion or similar act

* anyone convicted of aiding, abetting, inciting or
conspiring with another person to evade tax or fail to
account for atax deduction.

The section also sets out the details which the Commis-
sioner must publish about each person.

Employees and officers
Legidlation

Under section 147 acompany’ semployee, agent, or
officer commitsan offenceif the company commitsan
offence (the principal offence) and either of thefollow-
ing apply:

* The principal offence was caused by an act or omis-
sion of the employee, agent or officer, or through
knowledge attributable to him or her.

» Theprincipal offenceisevasion committed by the
employee, agent, or officer.

Anemployee or officer of acompany includes anyone
who isresponsible for undertaking an action on the
company’ sbehalf. If such aperson isconvicted, he or
sheisliablefor up to the same maximum fine and/or
term of imprisonment that apply for committing the
principal offence.

continued on page 34
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Discussion

This section imposes apenalty upon acompany’s
employee, agent or officer if that person wasresponsible
for the company committing abreach. Such apersonis
liableto the same fine as any other person who would
have committed the offence. The penalty could include a
fine or term of imprisonment, or both.

For afineto beimposed upon acompany’s employee,
agent or officer, the Commissioner would haveto prove
to the standard of “beyond reasonable doubt” that the
person had knowingly or intentionally committed the
breach. Obviously, aclerk who followsinstructions
given by asenior officer and does not know that a
breach is being committed would not beliableto afine
or imprisonment if the company was found to have
committed a breach.

Court orders
Legidlation

Section 17A givesthe Commissioner an additional
power to obtain information or tax returnswhich are
necessary to administer or enforce the Inland Revenue
Acts.

If ataxpayer failsto provideinformation or tax returns
requested under section 17, the Commissioner may
apply to the District Court for an order requiring the
person to produce the information for review. A court
order can be used instead of or in conjunction with
prosecution for failure to furnish information or a
return, or after prosecution has occurred and the
information or return is still outstanding.

Discussion
Application

The Commissioner can apply to the District Court for
an order asking the person named in the application to
provide information or areturn. The court will then
issue notice to the person, who will have the opportunity
to appear at the hearing of the application. On hearing
the application, the court may order the person to
produce the documents or may vary the order.

Appeal rights

A taxpayer may appeal the District Court decision to the
High Court, asthe High Court hasjurisdiction over any
District Court decisions. Likewisethe Court of Appeal
hasjurisdiction over High Court decisions.

Legal professional privilege

A court order cannot require the production of docu-
mentswhich are subject to legal professional privilege.
Thisisin linewith section 20. In general, claimsto
legal professional privilege are expected to be deter-
mined by the court in the course of hearing the Com-
missioner’ s application for the court order.

Subsection (7) authorisesthe courtsto review the
information requested to determine;

» whether or not to make an order requiring the tax-
payer to produce the information requested

» whether or not the information required is subject to
legal professional privilege.

Subsection (8) authorises the court to order production
of information or any part for review by the Commis-
sioner if the court is satisfied that the information is not
subject to legal professional privilege, and meets either
of these conditions:

* Itislikely to berelevant for apurposerelating to
administering or enforcing any Inland Revenue Act.

* |t involves amatter connected with another function
conferred on the Commissioner.

Forms of legal professional privilege other than that
established in section 20 may be claimed for tax pur-
poses. For example, litigation privilege under which
information obtained from third parties for the purposes
of litigation against the Commissioner of Inland
Revenueis protected from disclosure, even though it
does not strictly fall within section 20.

Standard of proof

When deciding whether or not to grant acourt order the
court considers whether the request isreasonable. The
standard of proof required in proving that the request is
reasonableisthe balance of probabilities.

Interaction with section 17

Section 17 allows the Commissioner to obtain informa-
tion which is necessary to administer or enforcethe
Inland Revenue Acts. This provision will be used first to
obtain information. If theinformation is not forthcom-
ing the Commissioner can either prosecute the taxpayer
or seek acourt order. Theimposition of acourt order is
an additional incentive for the taxpayer to provide the
information. A taxpayer who failsto provide the
information could be liableto a harsher sanction than
that provided by section 17, including aterm of impris-
onment.

Onus and standard of proof

Section 149A sets out the standard and onus of proof as
follows:

Penalty Standard of proof  Onus of proof

Civil penalty except Balance of Taxpayer

evasion or obstruction  probabilities

Civil penalty for Balance of Commissioner

evasion or obstruction  probabilities

Criminal penalties Beyond Commissioner
reasonabl e doubt

Application of Court Balance of Commissioner

Ordersunder sec. 17A  probabilities

Civil standard and criminal standard - the difference

The difference between thetwo standardsisclearly
established in case law. The standard in criminal cases
isproof “beyond reasonable doubt” and the civil stand-
ardis proof “on the balance of probabilities’.



The difference cannot be any more clearly defined than
the often quoted exposition by Lord Denning in Miller v
Minister of Pensions[1947] 2 All ER 372, at 373-374.

Hislordship began with the criminal standard:

That degree is well settled. It need not reach certainty, but it
must carry ahigh degree of probability. Proof beyond reason-
able doubt does not mean proof beyond the shadow of a doubt.
The law would fail to protect the community if it admitted
fanciful possibilitiesto deflect the course of justice. If the
evidence is so strong against aman asto leave only aremote
possibility in his favour, which can be dismissed with the
sentence “of course it is possible but not in the least probable”
the case is proved beyond reasonable doubt, but nothing short
of that will suffice.

In relation to the civil standard, L ord Denning said:

That degree iswell settled. It must carry areasonable degree
of probability but not so high asisrequired in acriminal case.
If the evidence is such that the tribunal can say: ‘We think it
more probable than not’, the burden is discharged, but if the
probabilities are equal, it is not.

Garrow and M cGechan'’ s Principals of Law of Evidence
(1984 7 ed, at p.27) commented:

...inacivil action the standard is merely ‘ more likely than
not’, permitting a reasonable doubt nevertheless whether the
finding is correct; whereasin a criminal case the Court must
be ‘sure’ in the sense that no reasonable doubt remains. It is
to be emphasised that doubt, to be effective to preclude proof,
in acriminal case must be ‘reasonable’, as distinguished from
fantastic or purely speculative or irrational.

Garrow and M cGechan (at p.29) also cautioned on the
use of substitutesfor beyond reasonabl e doubt:

Epithets such as ‘morally certain’ should not be used. The
expression ‘ giving the prisoner the benefit of the doubt’
should not be used. It is not a question of giving the benefit of
doubt; if the jury are left with any degree of doubt that the
prisoner is guilty, then the case has not been proved: R v
Onufrejczyk [1955] 1 QB 388.

Clearly, the standard of proof for imposing acriminal
penalty is much higher than that required to impose a
civil penalty.

Onus of proof

When challenging theimposition of acivil penalty,
except for evasion or obstruction, the onus of proof will
liewith the taxpayer. Thisis considered reasonable as
matters raised by way of defence by ataxpayer are
primarily within the knowledge of the taxpayer. In these
circumstancesit would be extremely difficult for the
Commissioner to discharge the onus. Proper record
keeping, full and honest disclosure to agentsand
conformity with the advice of agentsare all matters
within ataxpayer’s control.

However, the onus restswith the Commissioner for civil
penaltiesfor evasion and obstruction and all criminal
penalties. These are more serious breaches of the Inland
Revenue Acts, and beforeimposing penaltiesfor such
breaches the Commissioner should be required to have
gathered sufficient evidence to discharge the onus of
proof.

The Commissioner must also satisfy the onus of proof
for court orders.

Imposition of civil and criminal penalties
Legidlation

Section 149 setsdown the following rules about impos-
ing apenalty:

» Eachtimeataxpayer breaches atax obligation he or
shemay beliableto acivil penalty, and/or to a
criminal penalty (if convicted).

» A taxpayer isliableto only one shortfall penalty for
each tax shortfall.

* If ataxpayer could beliable to more than one shortfall
penalty for atax shortfall, the highest shortfall
penalty isto beimposed.

» The Commissioner may assess and impose civil
penalties after ataxpayer has been prosecuted for an
offence under the Act, whether or not the prosecution
issuccessful.

« If ashortfall penalty has been imposed on ataxpayer
for taking an incorrect tax position, the Commissioner
may not subsequently prosecute the taxpayer for
taking the incorrect tax position.

Discussion

There are instances when a single breach will make the
taxpayer liableto both acivil and acriminal penalty.
Examples are evasion and failureto file atax return.

The Commissioner may impose both civil and criminal
penaltiesfor the same breach provided that the Com-
missioner prosecutes the taxpayer beforeimposing the
civil penalty.

A new section 94A providesthat when assessing civil
penalties, the Commissioner must use the same proc-
esses as apply to the tax on which the penalty isim-
posed.

Section 94A states:

(1) The Commissioner may make or amend an assessment of
acivil penalty in the same way as the Commissioner may
make or amend an assessment of the tax in respect of
which the penalty isimposed;

(2) The Commissioner must assess a shortfall penalty in the
same way as the tax to which it relates, but separately
from the tax;

(3) The Commissioner may assess a shortfall penalty before
or after unpaid tax has been assessed, or has become
assessable or payable, or has been paid.

Latefiling penalties and late payment penaltieswill be
imposed at the time that the non-compliant action
occurs. These penaltieswill not be subject to the new
disputes resolution rules. Section 138K (2) provides that
ataxpayer has no right to challenge charging or amount
of acivil penalty assessed by the Commissioner for late
filing of atax return or late payment of tax.

Taxpayers may dispute theimposition of shortfall
penalties, but they cannot dispute the amount.




Part 6 - Remissions

Introduction

Remission provisions are needed to allow the Commis-
sioner to accommodate circumstanceswhen apenalty is
not appropriate. The main remission provisionsthe Act
providesare:

 remission for reasonable cause
* remission consistent with collecting the highest net
revenue over time.

Provisionsthat apply to specific situations, such asthe
provisional tax underestimation provision, will remain.

The new provisionswill apply to al the Inland Revenue
Acts and the Accident Rehabilitation and Compensation
Insurance Act.

Provisionsto remit late payment penalties, latefiling
penalties and interest accommodate circumstancesin
which it was not equitable to impose penalties or
interest.

Thereisno provision to remit shortfall penalties. Thisis
because ataxpayer’ s circumstances are taken into
account before ashortfall penalty for lack of reasonable
care, gross carelessness or evasion isimposed.

Background

The Inland Revenue Acts currently provide for the
remission of penaltiesif the Commissioner considers
remission “equitable’. If apenalty can beimposed
because ataxpayer hasfailed to meet an obligation, but
not applying it can bejustified on equity grounds, the
penalty isremitted. Remissionisinitiated by ataxpayer
and resultsin the debt being legally forgiven.

Key features

* Late payment penaltiesand latefiling penalties may
be remitted when taxpayers have “ reasonabl e cause
beyond their control”.

o Shortfall penaltieswill not be remitted.

* Interest may be remitted or cancelled in limited
circumstances.

» Thereisageneral discretionary remission consistent
with the Commissioner’ s objectiveto collect the
highest net revenue over time.

* Thereare specific legislative guidelinesfor instalment
arrangements.

Legislation

Under section 183A the Commissioner may remit alate
filing penalty, alate payment penalty, any imputation
penalty tax or any dividend withholding penalty tax if
both of these conditions are met:

» Thetaxpayer has reasonable cause for paying late or
not filing areturn ontime.

» Thetaxpayer paysthe unpaid tax as soon as practica-
ble.

Reasonabl e cause could include an event such as
accident or disaster, or illness or emotional or mental
distress. It does not include an omission by an agent,
unless caused by an event or circumstance beyond the
agent’ s control which could not have been avoided by
following accepted business standards and professional
conduct. Reasonabl e cause also excludesthe taxpayer's
financial position.

Section 183B providesthat the Commissioner may
cancel incremental |ate payment penaltiesif taxpayers
have satisfied the terms of an instalment arrangement
entered into with the Commissioner. If taxpayers
arrangeto pay atax debt by instalment before the due
datefor the tax (knowing they arein financial difficulty)
theinitial late payment penalty will also be reduced
from 5% to 2%.

Section 183C providesthat interest will be cancelled for
the period from the date of the notice until the due date
specified in the noticeif tax is paid by the due date
stated in the notice.

It also providesthat late payment penalties on deferrable
tax in the period of deferral will be cancelled if the
taxpayer makes acompetent objection or starts proceed-
ingsto challenge an assessment.

Section 183D statesthat the Commissioner may remit a
late filing penalty, late payment penalty or interest if it
is consistent with the collection of the highest net
revenue over time.

Section 183E statesthat if the unpaid tax isremitted,
the interest relating to that tax will be remitted.

Section 183F statesthat late payment penalty and
interest will not be charged if the related unpaid tax is
$100 or less on a specific due date.

Section 183G statesthat if the Commissioner remitsan
amount of penalty or tax and the taxpayer has already
paid it, the amount will be refunded to the taxpayer or
applied towards meeting another tax liahility.

Section 183H statesthat ataxpayer who wishesto apply
for remission or cancellation must apply in writing, and
must produce any information the Commissioner
requires about the request.

Discussion

L ate payment penalties and late filing penalties may be
remitted under two categories: reasonable cause, or if
remission will result in collecting the highest net
revenue over time. Interest may only be remitted if
remission will result in collecting the highest net
revenue over time. Shortfall penalties cannot be remit-
ted.



Difference between remission,
cancellation and reversal

Remission: occurswhen thetax, penalty or interest is
correctly imposed at the time but a decision has been
madeto relieve the taxpayer of theliability to pay.

Cancellation: occurs when thetax, penalty or interest
was correctly imposed at the time but a provision of
the legislation relieves the taxpayer from the obliga-
tion to pay, such as, adhering to an instalment
arrangement.

Reversal: thetax, penalty or interest should not have
been charged in thefirst place.

Reasonable cause

A latefiling penalty or late payment penalty can be
remitted if the Commissioner is satisfied that late filing
or late payment was caused by an event or circumstance
beyond the taxpayer’ s control. The taxpayer is responsi-
blefor filing and paying, so specific action or inaction
by atax agent will not constitute reasonable cause.

Thelegislation gives guidance asto what could be
considered to be events or circumstances beyond a
taxpayer’ scontrol, aswell asevents or circumstances
which would not fall within that category. The events
and circumstances set out in the legislation are not
exhaustive, so the Commissioner may consider other
matters on acase by case basis.

Collecting highest net revenue over time

The Commissioner has adiscretion to remit latefiling
penalty, late payment penalty and interest if itis
consistent with the duty to collect, over time, the highest
net revenue that is practicable within the law.

Theintent isto allow for genuine circumstancesif those
circumstances are not consistent with reasonable cause.
With regardsto the late filing and late payment penal-
ties, the sort of situation which may be given favourable
consideration would beif non-payment is caused by
genuine oversight. However, in these situations payment
of the underlying tax should have been made as soon as
the oversight was recognised. With interest, the sort of
situation which may be given favourable consideration
would beif non-payment is caused by Inland Revenue
error.

The provision to remit isdiscretionary, so prior consid-
eration may be given to the taxpayer’ s circumstances,
liquidity and assetsand liabilities.

Only in exceptional circumstanceswill interest be
remitted, asit is compensation for the use of crown
money.

Cancellation of interest

When the Commissioner issues anotice of assessment
and the amount specified in the notice (assessment plus
interest) ispaid by the due date, the interest applying
from the date of the notice until the due date specifiedin
the notice will be cancelled.

Cancellation if instalment arrangement
made

L ate payment penalty can be cancelled if ataxpayer
makes a payment arrangement which requirestwo or
moreinstalments.

Sixty percent of theinitial late payment penalty may be
cancelled if the arrangement is entered into before the
due date for payment and all the terms of the arrange-
ment are strictly adhered to. Thiswould reduce the
initial 1ate payment penalty from 5% to 2% and cancel
any incremental |ate payment penalties.

If the arrangement is made after the due date of the tax
or after anotice under section 157 of the TAA or
section 43 of the GST Act isissued, all incremental late
payment penaltiesimposed after the date of the arrange-
ment or notice may be cancelled if the arrangement is
adhered to.

The penaltieswill only be cancelled if the taxpayer
keepsall terms of the arrangement. This meansthat if,
as part of the arrangement, returns must befiled or
current taxes kept up to date, and the taxpayer does not
meet these obligations, the Commissioner can enforce
payment of penaltiesincurred after the date of the
arrangement.

Application dates

L ate payment penalty remissions considered after 1
April 1997, regardless of the period they apply to, will
be considered under the new rules.

Any instalment arrangements entered into before 1
April 1997 will come under the current rules, regardless
of when the arrangement ends.




Part 7 - Amendments to other Acts

Other Acts

Asdiscussed earlier, the new penalties apply to al the
Inland Revenue Acts and the premiums of earners,
employers and the self-employed under the Accident
Rehabilitation and Compensation Insurance Act, not
just to the Income Tax Act and Goods and Services Tax
Act. Broadly speaking, the old penalty provisionsin
those Actswere repealed and replaced with the new
generic penalty provisionsin the Tax Administration
Act. The exception isthe Student L oan Scheme Act and
the Child Support Act - in these the new penalty
provisions apply only to employer obligations.

In addition, some minor changes were made to aspects
of various Inland Revenue Acts. These changesare
discussed below.

Stamp and Cheque Duties Act

Stamp duty isnow payable six months after adocument
isexecuted or received in New Zealand. However, if a
document is presented for stamping more than six
months after execution because of delay in approval
from, say, the Land Tribunal or the Overseas Invest-
ment Commission, the new remission provisionswill

generally apply.

Estate and Gift Duties Act

Gift duty is now payable six months after the making of
adutiable gift.

Approved issuer levy (AIL)

The new penalty rulesdo not explicitly apply to AIL.
Thisisbecauseif theissuer of a security does not
comply with the requirements of AL, the taxpayer
automatically defaults back to the non-resident with-
holding tax (NRWT) rules. The new penalties apply to
any non-compliance with the NRWT requirements.

Gaming Duties Act

The due date for paying totalisator duty is now the 20th
of the month following the last race. Accordingly, if
totalisator duty isnot paid by this due date, late payment
and interest will apply.




Summary tables - changes between current rules
and new rules under Tax Administration Act

Table 1 -income tax

Charge Current rules New TAA rules
Additional tax Additional tax appliesto all taxpayers L ate payment penalty appliesto all taxpayers-
(section 139, TAA) (section 139B)
10% additional tax imposed day after duedate 5% late payment penalty imposed day after due
for payment datefor payment
10% incremental additional tax every six 2% incremental penalty every month thereafter
months thereafter
Not charged if additional tax amount Not charged if overduetax is$100 or less
$5.00 or less.
Interest Appliesto provisional taxpayersonly Appliesto al taxpayers (section 120A-U)
Credit interest calculated from first, second or ~ Credit interest calculated from first, second or
third instalment third instalment for provisional taxpayers. From
later of due date or date return filed for other
taxpayers

Debit interest calculated from first, secondor  Debit interest cal culated from first, second or

third instalment third instalment for provisional taxpayers. From
original due date for other taxpayers.

Interest not charged on penalties Calculated including penalties

Calculated to earlier of datetax paid/refunded Calculated until date tax paid or overpayment

or terminal tax date refunded

Calculated onadaily basis Calculated on adaily basis

Payments applied to tax debt first Payments applied to interest first before
reducing tax debt

Credit interest assessableincomefor all Credit interest assessableincomefor all

taxpayers taxpayers

Debit interest deductible under normal tax Debit interest deductible under normal tax

rules rules

No legislated threshold or minimumamount ~ Not charged if overduetax is $100 or less

Civil penalty: Penalty imposed by IRD: penal tax uptothree Penalty imposed by IRD under section 141E:

evasion timesthe deficient tax (section 186!, TAA). 150% of tax understatement
Other penal provision NRWT (section 197),
RWT (section 196), SSCWT (section 195),
PAY E and ACC (section 194)

ICA - imputation penalty tax (section 153, TAA)
10% of amount of further income tax that
givesriseto theliability for theimputation
penalty tax.

DWT - dividend withholding payment penalty
(section 154, TAA). 10% of further dividend
withholding payment giving riseto the
liability for the dividend withhol ding payment
penalty tax.

Civil penalty: Nil Penalty imposed by IRD under section 141D:

abusivetax 100% of tax understatement.

position?

1. Inland Revenue has apolicy on imposing penal tax. We generally use aguide of 150% for incometax and GST offences.

2. Section BB 9 of thelncome Tax Act 1994 (general anti-avoidance provision) and other specific anti-avoidance provisions allow reconstruction of an
arrangement to counteract any tax advantage. They areintended to protect tax liability established under other sections, but do not providefor any form

of penalty.



Table 1 - income tax (continued)

Charge Current rules New TAA rules

Civil penalty: Penalty imposed by IRD - 10% additional tax ~ Penalty imposed by IRD under section 141C:
grosscar eless- under section 139, TAA 40% of tax understatement

ness

ICA - imputation penalty tax (section 153, TAA)
10% of amount of further income tax that
givesriseto theimputation penalty tax liability
DWT - dividend withholding payment penalty
(section 154, TAA): 10% of further dividend
withholding payment giving riseto theliability
for dividend withholding payment penalty tax.

Civil penalty: Nil Penalty imposed by IRD under section 141B:
unacceptable 20% of tax understatement
interpretation

Civil penalty: Penalty imposed by IRD - 10% additional tax ~ Penalty imposed by IRD under section 141A.:
lack of reason-  (section 139, TAA) 20% of tax understatement
ablecare

ICA - imputation penalty tax (section 153, TAA)

10% of amount of further income tax that

givesriseto imputation penalty tax liability

DWT - dividend withholding payment penalty

(section 154, TAA): 10% of further dividend

withholding payment giving riseto theliability

for dividend withholding payment penalty tax.

Criminal penalty:  Prosecutionimposed by the Courts(sec 222(4))  Prosecutionimposed by Courtsunder section 143:
evasion 1st conviction afine up to $15,000; further 1st conviction afine up to $25,000 or prison for
convictionsafine up to $25,000. up to fiveyears; further convictionsafineup to

$50,000 or prison for up to fiveyears.

Foreign investments/income & trust offences
(section 222(3), TAA): for each conviction a
fine up to $50,000 and/or prison for up to
two years®,

Trust money offences (PAY E, RWT, etc)
(section 222(1), TAA), 1st conviction afine up
to $15,000 or prison for up to 12 months;
Further convictionsafine up to $25,000 or
prison for up to 12 months.

Criminal penalty:  Penalty imposed by Courts: not specifically
grosscardesness  referred to in the Act but would be prosecutable
under section 222(1), TAA

Criminal penalty:  Penalty imposed by Courtsunder section 222(4),
lack of reasonable TAA: 1st conviction afine up to $15,000;
care further convictionsafine up to $25,000*

3. Includes cases when ataxpayerknowingly failsto disclose information about foreign investment funds and trusts.

4. Section 416(1)(b) setsout offencesfor “wilfully” or “negligently” making falsereturns. Chargeslaid by Inland Revenue are usually for wilfulness; we
do not usually prosecute for negligence unlessthereis evidence that the negligenceis serious enough to impute wilfulness.



Table 2 - Goods and services tax

Charge Current rules New TAA rules
Additional tax Appliesto al GST persons(sec 41, GST Act) Late payment penalty appliesto all GST persons:
section 139B
10% additional tax imposed day after payment 5% late payment penalty imposed day after
duedate payment due date
2% incremental additional tax every month 2% incremental penalty every month thereafter
thereafter
Not charged if additional tax amount $5.00 Not charged if overduetax is$100 or less
or less
Interest Appliesto credit assessmentsof GST persons  Appliesto debit and credit assessments-
(section 46, GST Act) (sections 120A-U)
Theday following 15 working days after If thereturnissupplied before the due date, the
information or returns supplied day following 15 working days after return or
information issupplied. In al other cases, the
later of:
« theday after the day on which thereturnis
provided
* theday after the day on which the payment is
made
Debit interest not applicable Debit interest from original due date for tax
Calculated on amount to berefunded by IRD  Calculated including penalties
Calculated to the earlier of thedate of refund  Calculated until date tax paid/overpayment
or the end of 12 month period refunded
Calculated onadaily basis Calculated onadaily basis
Payments applied to tax debt first Payments applied first to interest before
reducing tax debt
Credit interest assessableincome Credit interest assessableincomefor al
taxpayers
Debit interest not applicable Debit interest deductible under normal tax rules
Interest not paid if amount below $5.00 Not charged if overduetax is$100 or less
Civil penalty: Penalty imposed by IRD - Penal tax up to three Penalty imposed by IRD (section 141E): 150%
evasion timesthe amount of deficient tax (section 67,  of tax understatement
GST Act)
Civil penalty: Nil Penalty imposed by IRD (section 141D): 100%
abusivetax of tax understatement
position
Civil penalty: Penalty imposed by IRD (section 41, GST Act): Penalty imposed by IRD (section 141C): 40% of
grosscar eless- 10% additional tax plus monthly incrementals tax understatement
ness of 2%
Civil penalty: Nil Penalty imposed by IRD (section 141B): 20% of
unacceptable tax understatement

interpretation

Civil penalty: Penalty imposed by IRD (section41, GST Act):  Penalty imposed by IRD (section 141A): 20% of
lack of reason-  10% additional tax plus monthly incrementals tax understatement

ablecare of 2%

Criminal penalty:  Fineimposed by the Courts (section 62(4), Fineimposed by the Courts (section 143): for 1st
evasion GST Act) - 1st conviction afine up to $15,000, conviction afine up to $25,000 or prison for up

further convictionsafine up to $25,000.

to five years. for further convictionsafineup to
$50,000 or prison for up to fiveyears.




Table 3 - Fringe benefit tax

Charge Current rules New TAA rules
Additional tax Additional tax appliesto al FBT employers L ate payment penalty appliestoall FBT
(section 139, TAA) employers (section 139B)
10% additional tax imposed day after duedate 5% late payment penalty imposed day after due
for payment date for payment
10% incremental additional tax every six 2% incremental penalty every month thereafter
months thereafter
Not charged if additional tax amount $5.00 or  Not charged if overduetax is$100 or less
less
I nterest Employerswho pay FBT on an annual or Appliesto al FBT employersregardless of filing
incomeyear basis basis (sections 120A-U)
Credit interest not applicable Credit interest from later of due date for
payment or date return filed
Debit interest from first quarterly due date Debit interest from original due date for tax
Calculated excluding penalties Calculated including penalties
Calculated to annual or incomeyear duedate  Calculated until date tax paid/overpayment
refunded
Calculated onadaily basis Calculated onadaily basis
Payments applied to tax debt first Payments applied to interest first before
reducing tax debt
Credit interest not applicable Credit interest assessableincomefor all
taxpayers
Debit interest adeduction for employers Debit interest deductible under normal tax rules
No minimum amount of interest applies Not charged if overduetax is$100 or less
Civil penalty: Penalty imposed by IRD: penal tax uptothree  Penalty imposed by IRD (section 141E) 150% of
evasion timesthe deficient tax (section 186, TAA) tax understatement.
Civil penalty: Nil Penalty imposed by IRD (section 141D): 100%
abusivetax of tax understatement.
position
Civil penalty: Penalty imposed by IRD TAA (section 139): Penalty imposed by IRD (section 141C) 40% of
grosscarelessness 10% additional tax. tax understatement
10% incremental additional tax every six
monthsthereafter.
Civil penalty: Nil Penalty imposed by IRD (section 141B (20% of
unacceptable tax understatement

interpretation

Civil penalty: Penalty imposed by IRD TAA (section 139): Penalty imposed by IRD (section 141A): 20% of
lack of reason- 10% additional tax. tax understatement
ablecare

10% incremental additional tax every six

monthsthereafter.
Criminal penalty:  Prosecution imposed by the Courts (sec 222(4), Prosecutionimposed by the Courts (section 143):
evasion TAA): 1st conviction afine up to $15,000. 1st conviction afine up to $25,000; further

Further convictionsafine up to $25,000, or
prison for up to 12 months.

convictionsafine up to $50,000.

Maximum prison term of five yearsfor evasion.




Charge

Table 4 - Student Loans

Current rules

New TAA rules

Penalty

Additional tax appliesto all Student Loan
borrowers (section 44, SL Act)

2% penalty day after payment due date

2% incremental penalty every month
thereafter

Not charged if additional tax amount $5.00
or less

No change

Interest

Appliesto Student L oan borrowers
(section 42, SL Act)

Credit interest not applicable
Debit interest from day loan isdrawn
Calculated excluding penalties

Calculated until date loan ispaidin full or
called up

Calculated on adaily basis and compounded
onceayear

Payments applied to theloan balancefirst
No credit interest, debit interest not deductible
No minimum amount of interest to be charged

No change

Civil penalty:
evasion®

Penalty imposed by IRD (section 86, SL Act):
penal tax up to three times the amount of
deficient repayment deduction. (sections
186-199 and 193 of TAA apply asif

the penal repayment deduction were penal tax
which the Commissioner had assessed under
section 188, TAA.)

Penalty imposed by IRD (section 141E): 150%
of tax understatement

Civil penalty:
abusivetax
position®

Nil

Not applicable

Civil penalty:
grosscar eless
ness®

2% additional tax day after due date for
payment (section 44, SL Act)

2% incremental additional tax every month
thereafter.

Penalty imposed by IRD (section 141C): 40% of
tax understatement

Civil penalty:
unacceptable
inter pretation®

Nil

Not applicable

Civil penalty: 2% additional tax day after payment duedate  Penalty imposed by IRD (section 141A): 20% of
lack of reason-  (section 44, SL Act) tax understatement
ablecare®

2% incremental additional tax every month

thereafter.
Criminal penalty:  Finesimposed by Courts (section 78, SL Act)  Penalty imposed by Courts (section 143):
evasion® Using deductionsfor other purposes. 1st Prosecution imposed by Courts:1st conviction a

conviction - prison for up to 12 monthsor a

fine up to $25,000; further convictionsafine up

fine up to $15,000. Further convictions- prison to $50,000.

for up to 12 months or afine up to $25,000.

Failing to deduct or pay - 1st conviction - afine Maximum prison term of five yearsfor evasion.

up to $15,000; further convictionsafineup to
$25,000.

5. Appliesto employer obligationsonly.



Table 5 - Child Support

Charge Current rules New TAA rules
Penalty Additional tax appliesto all custodian and No change

liable parents (section 134, CS Act)

10% penalty day after payment due date

2% incremental penalty every month thereafter

Not charged if penalty amount $5.00 or less
Interest Interest on underestimation is applied to No change

liable parentsonly (section 46, CS Act)

Calculated on the amount of underestimated

Child Support paymentsthat remain unpaid

on any day

Calculated from 21 April to day of payment
Civil penalty: Penalty imposed by IRD (section 173, CSAct) Penalty imposed by IRD (section 141E): 150%
evasion® Penalty for late deductions, failing to make of tax understatement

deductions or failing to pay deductionsto IRD:

greater of 10% of the amount in default or $5,

plus 2% monthly of any remaining unpaid

deductions.
Civil penalty: Nil Not applicable
abusivetax
position®
Civil penalty: 10% additional tax day after payment duedate Penalty imposed by IRD (section 141C): 40% of
grosscar eless- (section 134, CSAct) tax understatement
ness®

2% incremental penalty every month thereafter
Civil penalty: Nil Not applicable
unacceptable

inter pretation®

Civil penalty: 10% additional tax day after payment duedate Penalty imposed by IRD (section 141A): 20% of
lack of reason-  (section 134, CSAct) tax understatement
ablecare®

2% incremental penalty every month thereafter
Criminal penalty:  Fineimposed by Courts (section210 CSAct)  Fineimposed by Courts (section 143 CSAct)
evasion® using deductionsfor other purposes:. 1st Prosecution imposed by the Courts: 1st

conviction prison for up to 12 months or afine
up to $15,000.

Further convictions prison for

up to 12 months or afine up to $25,000.
Failing to deduct or to pay deductions: 1st
conviction afine up to $15,000. Further
convictionsafine up to $25,000.

conviction afine up to $25,000
Further convictionsafine up to $50,000.

Maximum prison term of five yearsfor evasion.

6. Appliesto employer obligationsonly.



Table 6 - Stamp and cheque duties

Charge Current rules New TAA rules
Additional tax Penalty appliesto personsliableto pay stamp  Late payment penalty appliesto personsliableto
duty. pay stamp duty (section 139B)
Penalty for late presentation (sec 57, S& CD 5% late payment penalty imposed day after due
Act) and penalty for unpaid duty (Sec58) each  date for payment.
1 cent for each complete $1 of unpaid duty
No late payment penalty for chegque duties. 2% incremental penalty every month thereafter
Penalty not charged if under 25 cents. Not charged if overdue duty is$100 or less
Interest No provisionsto chargeinterest Appliesto personsliableto pay stamp duty
(sections 120A-U)
Credit interest from later of payment due date or
datereturnfiled
Debit interest from original due date for tax
Calculated including penalties
Calculated until date tax paid/overpayment
refunded
Calculated on adaily basis
Payments applied to interest first before
reducing tax debt
Credit interest assessableincomefor all
taxpayers
Debit interest deductible under normal tax rules
Not charged if overdue duty less than $100
Civil penalty: Nil Penalty imposed by IRD (section 141E) 150% of
evasion tax understatement
Civil penalty: Nil Penalty imposed by IRD (section 141D) 100% of
abusivetax tax understatement.
position
Civil penalty: Penalty imposed by IRD. Section 57, S& CD Act  Penalty imposed by IRD (section 141C): 40% of
grosscar eless- penalty for late presentation = 1 cent for each  tax understatement.
ness complete $1 of the stamp duty payable.
Section 58 penalty on unpaid duty = 1 cent for
each complete $1 of all stamp duty remaining
unpaid for every month.
Civil penalty: Nil Penalty imposed by IRD (section 141B): 20% of
unacceptable tax understatement

interpretation

Civil penalty: Penalty imposed by IRD. Section 57, S& CD Act  Penalty imposed by IRD (section 141A): 20% of
lack of reason-  penalty for late presentation = to 1 cent for each tax understatement
ablecare complete $1 of the stamp duty payable.

Section 58 penalty on unpaid duty = 1 cent for

each complete $1 of all stamp duty remaining

unpaid for every month.
Criminal penalty:  Sections 16,53,70,81t084,86D,86N, S& CD Act Penalty imposed by Courts (section 143): 1st
evasion all contain subsections making particular failures conviction afine up to $25,000. Further

to meet an obligation an offence. Fineon
conviction up to $2,000 for S16 and up to $500
for all other sections. These subsections have
been repealed.

Sections 87,88,89,90,92A,93 and 94 and the
subsections which relate to offences under
sections 90 and 91.

convictionsafine up to $50,000. Prison for up to
fiveyearsfor evasion. Dutieslegislation
amended to include criminal offencesin TAA
(new section 144, TAA)

All these offences under the Duties legislation
are now covered by the generic penalties or
specific penalties contained inthe TAA 1994.
S& CD Act - new section 102 applies offence
and penalty provisionsnow containedin TAA
to offencesunder S& CD Act




Table 7 - Gaming duty

Charge Current rules New TAA rules
Additional tax No provisionsto charge penalty Late payment penalty appliesto all (section 139B)
5% late payment penalty imposed day after due
datefor payment
2% incremental penalty every month thereafter
Not charged if overdue duty less than $100
Interest Interest on unpaid GMD (section 12F, Gaming Appliesto all (sections 120A-U)
Duties Act) and interest on unpaid casino duty
(section 12Q)
Appliestoal
No credit interest paid Credit interest from later of payment due date or
datereturnfiled
Debit interest from due date for paying duty Debit interest from original due date for tax
Penalties not applicable Calculated including penalties
Calculated to the date the duty is paid Calculated until date tax paid/overpayment
refunded
Calculated monthly Calculated onadaily basis
Payments applied to unpaid duty first Payments applied to interest first before
reducing tax debt
Credit interest not applicable, debit interest Credit interest assessableincomefor all
not an allowable deduction taxpayers; debit interest deductible under normal
tax rules
No minimum amount of interest to becharged Not charged if overdue duty lessthan $100
Civil penalty: Nil Penalty imposed by IRD (section 141E) 150% of
evasion tax understatement
Civil penalty: Nil Penalty imposed by IRD (section 141D) 100% of
abusivetax tax understatement
position
Civil penalty: Nil Penalty imposed by IRD (section 141C) 40% of
grosscar eless- tax understatement
ness
Civil penalty: Nil Penalty imposed by IRD (section 141B) 20% of
unacceptable tax understatement
interpretation
Civil penalty: Nil Penalty imposed by IRD (section 141A) 20% of
lack of reason- tax understatement
ablecare
Criminal penalty:  Section 12L(8), Gaming DutiesAct - failingto New section 18, Gaming Duties Act - provides
evasion deduct or to pay deductionsto IRD: if convicted for transition to new disputes resolution and

afine up to $500.

Section 1:

* Wilfully or negligently giving falseinformation
or misleading or attempting to mislead the
Commissioner - if convicted afineup to $1,000.
* Racing club failing to comply with sections
5(1) or 6(2) - if convicted afine up to $200.

» Gaming machine operator failing to comply
with section 12(D), or casino operator failing to
comply with section 12(0O) - if convicted afine
up to $200.

» Lottery organiser failing to comply with
section 10 - if convicted afine up to $200.

penalty rules.

Penalty imposed by Courts (section 143): 1st
conviction afine up to $25,000; further
convictionsafine up to $50,000.

Prison up to five yearsfor evasion.




Table 8 - Estate and gift duty

Charge Current rules New TAA rules
Additional tax Penalty appliesto all donorsof dutiablegifts  Late payment penalty appliesto all donors of

(section 51, E& GD Act for estate duty, dutiable gifts

section 83 for gift duty).

5% penalty imposed 6 monthsafter making gift 5% late payment penalty imposed day after
payment due date; 2% incremental penalty every
month thereafter

No minimum amount to be charged Not charged if overdue duty lessthan $100

Interest All donorsof dutiablegifts(sec 52, E& GD Act) Appliesto all donors of dutiable gifts

No credit interest paid Credit interest from later of payment due date or
datereturnfiled

Debit interest from duty payment due date Debit interest from original due date for tax

Calculated including penalties Calculated including penalties

Calculated to the date the duty is paid Calculated until date duty paid/overpayment

refunded

Calculated monthly Calculated onadaily basis

Payments applied to unpaid duty first Payments applied to interest first before
reducing tax debt

No credit interest; debit interest not deductible Credit interest assessableincomefor all
taxpayers; debit interest deductible under normal
tax rules

No minimum amount of interest to becharged Not charged if overdue duty lessthan $100

Civil penalty: Penalty imposed by IRD (section 51 for estate  New section 95 of E& GD Act referstothe TAA
evasion duty; section 83 f or gift duty). Bothrates5%  offenceprovisions.
Penalty imposed by IRD (section 141E): 150%
of tax understatement
Civil penalty: Nil Penalty imposed by IRD (section 141D): 100%
abusivetax of tax understatement.
position
Civil penalty: Penalty imposed by IRD (section 51 for estate  Penalty imposed by IRD (section 141C): 40% of
grosscar eless duty; section 83 for gift duty). Bothrates5%.  tax understatement
ness
Civil penalty: Nil Penalty imposed by IRD (section 141B): 20% of
unacceptable tax understatement

interpretation

Civil penalty: Penalty imposed by IRD (section 51 for estate  Penalty imposed by IRD (section 141A): 20% of
lack of reason-  duty; section 83 for gift duty). Both rates5%.  tax understatement

ablecare

Criminal penalty:  Section 95, E& GD repealed. It dealt with Penalty imposed by Courts (section 143): 1st
evasion offencesfor evasion. conviction afine up to $25,000; further

convictionsafine up to $50,000.
Prison for up to five yearsfor evasion.




Table 9 - Remissions

Current rules

New section 183A rules

If itisconsidered equitableto do so, the Commissioner
may remit the additional tax and/or incremental
additional tax

Reasonable cause: If the Commissioner is satisfied that
the payment was not made or the return was not filed on
time because of an event beyond the taxpayer’ s control
(e.g., disaster, accident, illness, emotional or mental
distress).

An event isnot an omission by an agent unless caused
by an event that couldn’t be anticipated and “ could not
have been avoided by compliance with accepted
standards of business organisation and professional
conduct” . A taxpayer’ sfinancial positionisnot an
excuse for non-payment.

Reasonable cause only appliesto late payment penalties
and late filing penalties.

Remission could be carried out in limited
circumstancesonly.

L ate payment penalties, latefiling penalties and interest
may be remitted where the Commissioner is satisfied
that it is consistent with his duty to collect the highest
net revenue over time.

Additional tax may not be remitted over $5,000 without
approval from the Minister of Finance.

Remission of late payment penalty, late filing penalty
and interest will be at the Commissioner’ sdiscretion.

All incremental additional taxes from the date that the
arrangement is entered into or section 157 of the TAA

or similar areinvoked, are remitted provided all payments
are made in accordance with the agreement. This does not

apply to theinitial additional tax.

If an arrangement is entered into before the due date,
60% of theinitial late payment penalty can be
cancelled. All incremental additional tax after the date
the arrangement is entered into or s157 or similar is
invoked areto be cancelled.

Cancellation is upon the taxpayer adhering to all the
terms of the arrangement.

Application must bein writing.

Application must be madein writing.




