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Interpretation statements

This section of the TIB containsinterpretation statementsissued by the Commissioner of Inland Revenue.
These statements set out the Commissioner’ sview on how the law appliesto a particular set of circumstances
when it is either not possible or not appropriate to issue abinding pubic ruling.

In most cases Inland Revenue will assesstaxpayersin line with the following interpretation statements. How-
ever, our statutory duty isto make correct assessments, so we may not hecessarily assesstaxpayerson the basis
of earlier adviceif at thetime of the assessment we consider that the earlier advice is not consistent with the law.

Transfers of depreciable property between 100% commonly
owned companies - withdrawal of Commissioner’s practice

Summary

Currently, the Commissioner has an administrative
practice that allows assetsto be transferred between
commonly owned companies at book value. The Com-
missioner considersthat, with the consolidation and
depreciation regimes now in place, such apracticeisno
longer appropriate. Accordingly, it iswithdrawn with
effect from 1 April 1997.

All legislativereferencesin thisitem areto the Income
Tax Act 1994 unless otherwise indicated.

Background

For along time the Commissioner has allowed compa-
nieswith 100% identical shareholding to transfer assets
to each other at book value (under the current legisla-
tion referred to as* adjusted tax value”), provided that
certain conditions are met. Essentially, these conditions
arethat an assuranceisgiven by the purchasing com-
pany that, in the event of any sale, any depreciation
allowed the vendor company would, if recovered, be
returned as assessable income of the purchasing com-
pany.

In Tax Information Bulletin, Volume Four, No. 9 (May
1993) at page 11 we stated that this practice was under
review, but would continue in the meantime.

Thereisno legislative basisfor allowing 100% com-
monly owned companieswhich are not part of acon-
solidated group to transfer property at adjusted tax
value. Under section FD 10 (1) and (2), companies
included in aconsolidated group are required to transfer
property at adjusted tax value. At thetimethislegisia-
tion wasintroduced, submissionswere madeto the
Finance and Expenditure Select Committee asking for
the retention of the Commissioner’ sadministrative
practice, irrespective of whether acompany choseto be
amember of aconsolidated group. The Committee
rejected these submissions.

Legislation

Cross-reference table

IncomeTax Act 1994 IncomeTax Act 1976

EG 17 111

EG 19 117

FD 10 191N

Schedule 17 Twenty-Second
Schedule

In the current depreciation regime, sectionsEG 17 and
EG 19 arerelevant to the transfer of property between
associated persons.

Under section EG 17, when ataxpayer has acquired
depreciable property from an associated person:

» Under subsection (1), the taxpayer isnot allowed any
greater deduction for depreciation than would have
been allowed to the associated person, if the associ-
ated person had retained the property. If any amount
so allowed as adeduction to the associated person has
been dealt with under section EG 19, adeductionis
allowed based on the aggregate of the amounts so
allowed and the depreciated value of the property
immediately before it was acquired by the taxpayer.

 Under subsection (2), subsection (1) does not apply
when the Commissioner is of the opinion that the
depreciation of the property should be based on the
actual price or other consideration given for the
property. Following an amendment made by the
Income Tax Act 1994 Amendment (No. 4) 1995,
subsection (1) does not apply to intangible property if
the acquisition price of the property is assessable
income to the associated person.

When the disposal isat market value:

 Section EG 19 (2) applies so asto assess the lesser of
the depreciation allowed in respect of the property or
the excess over the adjusted tax value; or

continued on page 2



from page 1
« If the market valueislessthan the adjusted tax value,
section EG 19 (3) allows adeduction for the differ-

ence between the adjusted tax value and market value.

Under section EG 19 (7), when the Commissioner
believesthe disposal is not at market value, he shall
deem the property to have been disposed of for market
valueor, if the market value cannot be specified, for a
consideration that he specifies.

Thevendor will, therefore, be deemed to have disposed
of the property at market value. Although the Act does
not expressly deem the purchaser to have acquired
depreciable property from the associated person for a
particular value, thiswould normally be cost, i.e., the
price agreed to by the parties. In cases when the Com-
missioner deemsthe vendor to have disposed of the
property for market value under section EG 19 (7), the
Act does not expressly deem the purchaser to have
acquired the property for that same value, but the
intention of thelegislation seems clear and the pur-
chaser would be permitted to use that value to calculate
depreciation, subject to the limitationsimposed by
section EG 17.

A continuation of the previous practice of allowing the
transfer of depreciable property at book valuewould be
inconsistent with Parliament’ saimsin enacting the
formal consolidation regime.

Policy

The Commissioner’ s practice of allowing 100% com-
monly owned companies, which are not part of a
consolidated group, to transfer depreciable property to
each other at adjusted tax valueiswithdrawn with effect
to any disposals of depreciable property from 1 April
1997. After 1 April 1997, the vendor company should
calcul ate depreciation recovered/loss on disposal:

» Ontheactual saleprice; or

» When the Commissioner believesthat the property
has been disposed of for aconsideration that is not
market value, and, under section EG 19(7), deemsthe
property to have been disposed of for market value, on
the market value.

The purchasing company should value the property at
the cost it incurred, or the value the Commissioner
deemsthe vendor to have disposed of that property for,
to calculate the depreciation to be claimed, subject to the
limitationsimposed by section EG 17.




Legislation and determinations

This section of the TIB covers items such as recent tax legislation, accrual and depreciation
determinations, livestock values and changes in FBT and GST interest rates.

Aluminium scaffolding - depreciation determination DEP19

In TIB Volume Eight, No. 6 (October 1996) at pages 9 and 10 the Commissioner published adraft general deprecia-
tion determination for aluminium scaffolding.

No submissions were received on thisdraft. Accordingly, the Commissioner has now issued the determination. It may
be cited as“ Determination DEP19: Tax Depreciation Rates General Determination Number 19”.

The determination isreproduced below. The new depreciation rate for “ Scaffolding (Aluminium)” of 22% DV isbased
on an estimated useful life (“EUL") of 8 yearsand aresidual value of 13.5% of cost.

General Depreciation Determination DEP19
Thisdetermination may be cited as* Determination DEP19: Tax Depreciation Rates General Determination Number 19”.
1. Application
This determination appliesto taxpayers who own the asset classes|listed below.

Thisdetermination appliesto “ depreciable property” other than “excluded depreciable property” for the 1996/97 and
subsequent incomeyears.

2. Determination

Pursuant to section EG 4 of the Income Tax Act 1994 | hereby amend Determination DEP1: Tax Depreciation
Rates General Determination Number 1 (as previously amended) by:

» Deleting from the“ Contractors, Building and Quarrying” industry category the general asset class, estimated
useful life, and diminishing value and straight-line depreciation rateslisted below:

Estimated DV banded SL equivalent
useful life dep’'nrate  banded dep’n rate
Contractors, Building and Quarrying (years) (%) (%)
Scaffolding 155 12 8

* Inserting into the“ Contractors, Building and Quarrying” industry category the general asset classes, estimated
useful lives, and diminishing value and straight-line depreciation rateslisted below:

Estimated DV banded SL equivalent
useful life dep’'n rate banded dep'n rate
Contractors, Building and Quarrying (years) (%) (%)
Scaffolding (other than aluminium) 155 12 8
Scaffolding (auminium) 8 22 155

3. Interpretation

In this determination, unless the context otherwise requires, expressions have the same meaning asin the Income
Tax Act 1994,

Thisdetermination is signed by me on the 13th day of November 1996.

Jeff Tyler
Assistant General Manager (Adjudication & Rulings)




Horizontal directional drilling machines -
draft depreciation determination

The Commissioner has been made aware that thereis currently no general depreciation rate for horizontal direction
drilling machines used in the civil contracting industry chiefly in theinstallation of pipes (water or gas) or cables
(telecommunication or electrical) underground, without having to dig ditches.

The Commissioner proposesto issue ageneral depreciation determination which will:

* insert anew asset class“ Drilling machines (Horizontal Directional)” with an estimated useful life of 6.66 yearsand
ageneral depreciation rate of 26% DV and 18% SL, under the “ Contractors, Buildersand Quarrying” industry
category.

* insert the asset class* Drilling machine components, underground, (Horizontal Directional)” inthe “ Contractors,
Buildersand Quarrying” industry category with an estimated useful life of 2 years and ageneral depreciation rate of
63.5% DV and 63.5% SL.

The draft determination is reproduced below. The proposed new depreciation rates are based on the estimated useful
lives set out in the draft determination below and residual values of 13.5%.

Exposure Draft - General Depreciation Determination DEPX

This determination may be cited as“ Determination DEPX: Tax Depreciation Rates General Determination Number
X",

1. Application
This determination appliesto taxpayers who own the asset classes|listed below.

Thisdetermination appliesto “ depreciable property” other than “ excluded depreciable property” for the 1996/97
and subsequent incomeyears.

2. Determination

Pursuant to section EG 4 of the Income Tax Act 1994 | hereby amend Determination DEP1: Tax Depreciation
Rates General Determination Number 1 (as previously amended) by:

* Inserting into the“ Contractors, Builders and Quarrying” industry category the general asset classes, estimated
useful lives, and diminishing value and straight-line depreciation rateslisted below:

Estimated DV banded SL equivalent
useful life dep’'n rate banded dep'n rate
Contractors, Building and Quarrying (years) (%) (%)
Drilling machines (Horizontal Directional) 6.66 26 18
Drilling machine components, underground
(Horizontal Directional) 2 63.5 63.5

3. Interpretation

In this determination, unless the context otherwise requires, expressions have the same meaning asin the Income
Tax Act 1994,

If you wish to make a submission on these proposed changes please write to:

Assistant General Manager
Adjudication & Rulings
National Office

Inland Revenue Department
PO Box 2198
WELLINGTON

We need to receive your submission by 31 December 1996 if we areto takeit into account in the final determination.




Binding rulings

This section of the TIB contains binding rulings that the Commissioner of Inland Revenue has issued
recently.

The Commissioner can issue binding rulings in certain situations. Inland Revenue is bound to
follow such a ruling if a taxpayer to whom the ruling applies calculates tax liability based on it.

For full details of how binding rulings work, see our information booklet “Binding Rulings”
(IR 115G) or the article on page 1 of TIB Volume Six, No.12 (May 1995) or Volume Seven, No.2
(August 1995). You can order these publications free of charge from any Inland Revenue office.

Taxation of commissions received by life agents

on own policies and family policies
Public ruling - BR Pub 96/9

This is a public ruling made under section 91D of the Tax Administration Act 1994.

Taxation Law

All legislative references are to the Income Tax Act 1994 unless otherwise stated.

This Ruling applies in respect of sections BB 4 and CI 1 (h) of the Income Tax Act
1994.

The Arrangement to which this Ruling applies

This Ruling considers the various ways in which a life agent may benefit from
taking out a policy on his or her own life (“own policies™) or from selling a
policy to family members (“family policies™).

The Arrangement is as follows:

= The receipt by life agents of cash commissions on their own policies or family
policies, or the set off of commissions on such policies against premiums
payable on the life agents’ own policies.

= The receipt of discounted premiums by life agents on own policies or the
receipt of discounted premiums by members of their families on family poli-
cies.

“Set off”” and “Life insurer” have the following meanings for the purposes of this
Ruling:

= Set off means that the life agent’s obligation to pay the full amount of pre-
mium for his or her own policy is set off against commission entitlement so
that only the net amount of premium is paid.

= Life insurer means a life insurance company who engages life agents as either
employees or independent contractors.

How the Taxation Law applies to the Arrangement
The Taxation Law applies to the Arrangement as follows:

= Cash commissions received by life agents on own policies or family policies
are assessable income under section BB 4 (a) (if the life agent is an independ-
ent contractor) and section BB 4 (b) (if the life agent is an employee). When
life agents set off commissions on such policies, the amount of commission set

off is assessable income under section BB 4.
continued on page 6



from page 5 = When life agents receive discounted premiums on own policies, or persons
associated with the life agents receive discounted premiums on family poli-
cies, the discounted premium will be a fringe benefit under section CI 1 (h).
The life insurer will be liable for fringe benefit tax (FBT) on the value of the
benefit.

The period for which this Ruling applies

This Ruling will apply for the period from 1 January 1997 to 30 September 1997
to the receipt of cash commissions, the set off of commissions, or the receipt of
discounts by life agents or by members of their families, occurring within that
period.

This Ruling is signed by me on the 13th day of November 1996.

Martin Smith
General Manager (Adjudication & Rulings)

Taxation of commissions received by life agents

on own policies and family policies
Public ruling - BR Pub 96/9A

This is a public ruling made under section 91D of the Tax Administration Act 1994.

Taxation Law

All legislative references are to the Income Tax Act 1994 unless otherwise stated.

This Ruling applies in respect of sections CD 3, CH 3, and CI 1 (h) of the Income
Tax Act 1994 as amended by the Taxation (Core Provisions) Act 1996.

The Arrangement to which this Ruling applies

This Ruling considers the various ways in which a life agent may benefit from
taking out a policy on his or her own life (“own policies™) or from selling a
policy to family members (“family policies™).

The Arrangement is as follows:

= The receipt by life agents of cash commissions on their own policies or family
policies, or the set off of commissions on such policies against premiums
payable on the life agents’ own policies.

= The receipt of discounted premiums by life agents on own policies or the
receipt of discounted premiums by members of their families on family poli-
cies.

“Set off”” and “Life insurer” have the following meanings for the purposes of this
Ruling:

= Set off means that the life agent’s obligation to pay the full amount of pre-
mium for his or her own policy is set off against commission entitlement so
that only the net amount of premium is paid.

= Life insurer means a life insurance company who engages life agents as either
employees or independent contractors.



How the Taxation Law applies to the Arrangement

The Taxation Law applies to the Arrangement as follows:

= Cash commissions received by life agents on own policies or family policies
are gross income under section CD 3 (if the life agent is an independent
contractor) and section CH 3 (if the life agent is an employee). When life
agents set off commissions on such policies, the amount of commission set off
is gross income under section CD 3 or CH 3.

= When life agents receive discounted premiums on own policies, or persons
associated with the life agents receive discounted premiums on family poli-
cies, the discounted premium will be a fringe benefit under section CI 1 (h).
The life insurer will be liable for fringe benefit tax (FBT) on the value of the

benefit.

The period for which this Ruling applies

This Ruling will apply for the period from 1 January 1997 to 31 December 1999 to
the receipt of cash commissions, the set off of commissions, or the receipt of
discounts by life agents or by members of their families, occurring within that

period.

This Ruling is signed by me on the 13th day of November 1996.

Martin Smith

General Manager (Adjudication & Rulings)

Commentary on public rulings BR Pub 96/9 and 96/9A

Thiscommentary isnot alegally binding statement, but
isintended to provide assistance in understanding and
applying the conclusionsreached in Public Rulings

BR Pub 96/9 and 96/9A (“the Rulings”).

The Taxation (Core Provisions) Act 1996 amended a
large number of sectionsin the Income Tax Act 1994. It
has donethis, in the main, by repealing those provisions
and replacing them with new amended provisions. The
new provisionstake effect from the commencement of
each taxpayer’ s 1997-98 incomeyear (i.e. from 1 April
1997 for standard balance date taxpayers).

Given that the repealed provisionswill no longer apply
from the commencement of each taxpayer’s 1997-98
incomeyear, the Commissioner has produced two
rulings. BR Pub 96/9 appliesfor the period from

1 January 1997 to 30 September 1997. BR Pub 96/9A
appliesfor the period from 1 January 1997 to 31 De-
cember 1999.

For example, if ataxpayer has a standard balance date,
i.e. 31 March 1997, BR Pub 96/9 will apply to that
taxpayer for the period from 1 January 1997 to

31 March 1997. From 1 April 1997 the new provisions
take effect and BR Pub 96/9A will apply to that taxpayer
for the period from 1 April 1997 to 31 December 1999.

The commentary refersto the Income Tax Act 1994 as
amended by the Taxation (Core Provisions) Act 1996.
In particular, it refersto sections CD 3and CH 3

(previously sections BB 4 (a) and BB 4 (b)) and to the
concept of “grossincome” (previously in the context of
these Rulings* assessableincome”).

The subject matter of the Rulingswas previously
considered in TIB Volume Four, No.10 (May 1993) at
pages 4 and 5. The Rulingsreplace that earlier state-
ment.

Background

Theitem Commissions on Life Insurance sold to
Agent’sFamilyin TIB Volume Four, No.10 (May 1993)
stated that:

Commissions received by agents or employees of Life
Insurance Offices who take out life insurance policies on their
own lives or on the lives of their immediate family members
should be regarded as reductions or discounts from the
premiums payable under the policies, and not as assessable
income. In this context “immediate family” means the agent’s
or employee’s spouse and dependent children. The provision
of such benefits by the employer will be subject to FBT,
unless excluded from the definition of Fringe Benefit by
section 336N(1)(j)(ii)(B) of the Income Tax Act 1976 (“the
Act”).

A number of taxpayers asked the Commissioner to
reconsider thispolicy.

The Commissioner now takes adifferent view. Cash
commissions received by life agents on own policiesor
family policiesare grossincome.

continued on page 8
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The payment of acommission arisesfrom an arrange-
ment between the life agent and the lifeinsurer. Thelife
agent receivesthe commission for introducing business
tothelifeinsurer, not for taking out the policy and
paying the premiums.

Legislation

Cross-reference table

IncomeTax IncomeTax IncomeTax
Act 1994 Act 19942 Act 1976
CDh3 BB 4 (a) 62(2)(a)
CH3 BB 4 (b) 62(2)(b)
Cl1 Cl1 336N

Cl3 Cl3 3360
GC15(1) GC15(1) 336N(3)
OD 7 (1) OD 7 (1) 8(1)

1. asamended by the Taxation (Core Provisions) Act 1996
2. prior to amendment by the Taxation (Core Provisions) Act 1996

Section CD 3 states:

The grossincome of any person includes any amount derived
from any business.

Section CH 3 states:
All monetary remuneration derived by apersonisgrossincome.

Section OB 1 defines“employer” and “employee” for
the purposes of the FBT rules. “Employee” means:

...aperson who will receive, receives, or has at any time
received, or who will be, is, or has at any time been entitled to
receive, a source deduction payment...

“Employer” means:

...aperson who will pay, pays, or has at any time paid, or who
will be, is, or has at any time been liable to pay, a source
deduction payment...

“ Source deduction payment” isdefined in section OB 2 as:

...apayment by way of salary or wages, an extra emolument,
or awithholding payment.

Section Cl 1 defines*fringe benefit”. Under section
Cl 1 (h), afringe benefit includes any benefit that
consistsof:

Any benefit of any other kind whatever, received or enjoyed
by the employee in the quarter or...income year,-

being, as the case may be...a benefit that is used, enjoyed, or
received, whether directly or indirectly, in relation to, in the
course of, or by virtue of the employment of the employee
(whether that employment will occur, is occurring, or has
occurred) and which is provided or granted by the employer of
the employese;...

Section CI 3 providesthe methodsfor calculating the
value of afringe benefit. When services are provided to
an employee, and the services are provided as part of the
employer’ sbusiness, the fringe benefitisvaluedin
accordance with section Cl 3 (10)(a):

Where the services were provided by the employer of the
employee where the employer of the employee, as part of that

employer’s business, normally provides such services for
payment, the price for which, at the time when the services
were so provided to the employee, servicesidentical or similar
to those services were customarily provided by the employer
of the employee to amember of the general public in the open
market in New Zealand on ordinary trade terms between
buyers and sellers independent of each other:

Section GC 15 (1) states:

For the purposes of the FBT rules, where any benefit which, if
it were provided for or granted to an employee would be a
fringe benefit, is provided or granted by the employer of the
employee,...for or to a person other than the employee of the
employer, the employee of the employer and the other person
being associated persons, that benefit shall be deemed to be a
benefit provided for or granted to the employee by the
employer of the employee.

For the purposes of section GC 15 “ associated person”
isdefined in section OD 7 (1). That section states that:

For the purposes of this Act, unless the context otherwise
requires, at any time associated persons or persons associated
with each other are-

(c) Two persons who are at the time relatives;...
“Relative”’ isdefined in section OB 1:

(a) Except intheinternational tax rules, in relation to any
person, means any other person connected with the first-
mentioned person by blood relationship, marriage, or
adoption; and includes a trustee of atrust under which a
relative has benefited or is eligible to benefit; and for the
purposes of this paragraph-

(i) Persons are connected by blood relationship if within
the fourth degree of relationship:

(ii) Persons are connected by marriageif oneismarried to
the other or to a person who is connected by blood
relationship to the other:

(iii)Persons are connected by adoption if one has been
adopted as the child of the other or as a child of a
person who is within the third degree of relationship
to the other:

Application of the Legislation

1. Cash commissions received by life
agents on their own policies or family
policies

“Income” isnot aterm of art and hasto be examined in
accordance with ordinary concepts and usages (Scott v
C of T(1935) 35 SRNSW 215 at page 219). The courts
have identified several criteriathat are considered to be
the hallmarks of receipts of an income nature. The High
Courtin Reid v CIR(1983) 6 NZTC 61,624 at page
61,629 described the criteriaasfollows:

* Incomeissomething which comesin; and

» Incomeimportsthe notion of periodicity, re-occur-
rence and regularity; and

» Whether a particular receipt isincome depends upon
its quality in the hands of the recipient.



Animportant feature of income isthat it is something
which comesin. Thiswasemphasised in Lambev IR
Commrs(1933) 18 T.C. 212 whereFinlay Jsaid at page
217:

Of course income may be of various sorts,...but none the less
the [income] tax isatax on income. It isatax on what in one
form or another goes into aman’s pocket. That is the general

principle.

Cash commissions received by life agents on own
policiesor family policies comein, in the sameway that
commissions from the sale of policiesto unrelated third
partiescomein.

The major determinant in many casesisthe periodic
nature of the payment. Generally, commissionincomeis
periodicin nature. However, thisinitself is not enough.
It isnecessary to consider the relationship between the
lifeinsurer and the life agent to determine the quality of
the commission in the hands of thelife agent.

Alternative arguments

One possible argument is that commissionsreceived by
life agents on their own policies are not income but are
the proceeds from mutual transactions.

Mutual transactions

The general principle of income tax known as mutuality
starts from the premise that a person cannot make a
profit from trading with himself or herself, or with a
body or association of persons of whichthepersonisa
member. In Sydney Water Board Employees’ Credit
Union Ltd v FC of T(1973) ATC 4,129 Barwick Jsaid:

The description “mutuality principle” is used, unfortunately as
I think, to express the reason for the conclusion that the return
to ataxpayer of ashare of the surplus of afund to which he
has contributed in common with others after its use for a
purpose agreed between them is not income..What distin-
guishes the amount refunded in such circumstances from
profit or incomeisthat the payment is made out of moneys
which arein substance the moneys of the contributors (At
page 4,131.)

Prima faciethe profits from mutual transactions are not
grossincome.

There are numerous cases discussing the mutuality
principle. M ost discuss the situation where a person
trades with abody or association of persons of which he
or sheisamember. There was some discussion of the
principle that a person cannot trade with himself or
herself in Dublin Corporationv M’ Adam2 T.C. 387 at
page 397. The Court stated that:

There must be, at least, two parties...If these two parties are
identical, in my opinion there can be no trading. No man, in
my opinion, can trade with himself; he cannot, in my opinion,
make, in what is its true sense or meaning, taxable profit by
dealing with himself; and in every case of thisdescription it
appears to be a question on the construction of the Act
whether the two bodies - the body that supplies and the body
or class that has to pay - were either identical, or, upon the
true construction of the Act, must be admitted to have been
held by the Legislature to be identical...

Doesthe mutuality principle apply?

Although the life agent is the person who entersinto the
policy which causesthe commission to be paid, the
commission isnot areturn of thelife agent’sown
money. The commission comes from asource outside of
thelife agent, i.e. from the funds of thelifeinsurer. The
life agent is paid the commission for introducing
businessto thelifeinsurer, not for taking out the policy
and paying the premiums.

Case law indicates that the mutuality principle only
applieswhen a person tradeswith himself or herself, i.e.
thereisonly one party to the transaction giving rise to
theincome. Here there are two partiesto the transac-
tion. The commission arises from the sale of alife
insurance product by one party (thelifeinsurer) to
another party (thelife agent). It does not matter that the
lifeinsurance product is sold by thelife insurer through
thelife agent. There are still two parties to the transac-
tion.

Mutuality principle - conclusion

The mutuality principle does not apply to commissions
received by life agents on their own policies.

Discount on premiums

It may also be argued that cash commissions received by
life agents on own policies should beregarded as
discounts from the premiums payable under the policy
and not as grossincome. For example, alife agent takes
out apolicy on hisor her life. The premium is $1,000.
Thelife agent receives a cash commission of $200. The
$200 can be seen asadiscount, i.e. the ‘real’ cost of the
policy is$800.

Asdiscussed in the background to the Rulings, thiswas
theview taken in Commissions on Life Insurance sold
to Agent’sFamilyin TIB Volume Four, No.10 (May
1993).

Thetreatment of cash commissions as reductions or
discounts from the premiums payable under the policies
isnot supported by the legislation.

The commission payment arises from an arrangement
between thelife agent and thelifeinsurer. Thelife
agent receivesthe commission for introducing business
to thelifeinsurer, not for taking out the policy and
paying the premiums.

Conclusion

Cash commissions received by life agents on own
policies or family policies are grossincome under
section CD 3 or CH 3.

2. Life agents’ commission is set off

Life agentsmay set off commissions on own policiesor
family policiesagainst the premiums payabl e on their
own policies.

Under section EB 1 (1), an amount is deemed to have
been derived by a person although it has not actually
been paid to the taxpayer, or received by the person, or
already become due or receivable, if that amount:
continued on page 10
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...has been credited in account, or reinvested, or accumulated,
or capitalised, or carried to any reserve, sinking, or insurance

fund, or otherwise dealt with in the person’sinterest or on the
person’s behalf.

Case law has established that incomeis derived under
section EB 1 when the taxpayer does not receive a
payment of that income, but some other benefit moves
to the taxpayer. Thishas been found to occur when
incomethat would otherwise have been paid to the
taxpayer isdiverted for usesthat are of benefit to the
taxpayer (Dunnv C of IR(1974) 1 NZTC 61,245).

When life agents set off the commission, the amount of
commission isgrossincome under section CD 3 or

CH 3. The commission (which would otherwise have
been paid to the agent) isdiverted for usesthat are of
benefit to the life agent, i.e. payment of the premiums
onown policies.

The practice of setting off commissions on policies may
also occur in respect of policiessold to third parties. For
example, alife agent sellsapolicy to an unrelated third
party and becomes entitled to acommission. Instead of
being paid the commission, the life agent setsthe
commission off against premiums payable on own
policies. Here, the commission, although not paid to the
life agent, isderived by thelife agent and istherefore
grossincome.

3. Receipt of discounted premiums by life
agents on own policies or by members of
life agents’ families on family policies

Itiscommon for lifeinsurersto alow life agentsto
receive lower commissionsin order to discount premi-
umsto prospective clients. The Commissioner under-
standsthat if alife agent does not charge acommission
onthesale of apolicy, thereisacorresponding reduc-
tion in the premiums payable under that policy.

The Commissioner also understandsthat when life
agents do not charge commissions on their own policies
or on family policies, the premiums payable under those
policiesare reduced.

Life agentswho do not charge commissionson policies
sold to third parties are not assessable on any notional
commission, i.e. the amount of commission which
would have been received. Asdiscussed, an important
feature of incomeisthat it is something which comes
in. When alife agent does not charge commission no
income comesin.

This must also be the case when life agents do not
charge commission on their own policies or family
policies. Asthelife agent receives no commission, no
income arises.

Alternative arguments

Animportant feature of incomeisthat it is something
which comesin. When life agents do not charge com-
mission on their own policies no money comesin. They
do not receive acash commission. However, if life

agents have the option of receiving acommission, or not
receiving acommission and receiving adiscounted
premium, the issue of convertibility arises. In particular,
doesthe existence of the option (to receive the commis-
sionin lieu of the discounted premium) mean that the
discounted premium is convertible into money, and
therefore assessable?

Caselaw

The principle of convertibility wasinitially laid downin
Tennant v Smith[1892] 3 T.C. 158. Tennantinvolved a
bank employee who received abenefit in theform of
rent free accommodation. Theissue was whether the
accommodation was assessable under Schedule E of the
UK legislation (by virtue of thewords* salaries, fees,
wages, perquisites or profits payable”). The Court held
that the taxpayer would only betaxableif what he
received was convertibleinto money, i.e. was money or
money’ sworth. Because the taxpayer could not subl et
the accommodation or turn it to pecuniary account in
any other way, he was not taxed.

The principle of convertibility has been discussed and
applied by the New Zealand courts on anumber of
occasions. See C of IRv Parson(No. 2) (1968) NZLR
574, Stagg v Inland Revenue Commissioner(1959)
NZLR 1,252, and Dawson v Commissioner of Inland
Revenue (1978) 3NZTC 61,252.

The convertibility test isnormally satisfied by demon-
strating that the benefit may be sold or exchanged for
money. ( In Stagg the value of holiday airfaresgiven to
an employee were held not to be assessable income of
the employee. The employee could not sell thefares or
reguire the company to give him the equivalent cash
value)

However, itisclear from case law that there are other
waysinwhich convertibility can be satisfied. See Abbott
v Philbin[1961] 2 All E.R. 763 and Heaton (Inspector
of Taxes) v Bell[1969] 2 All E.R. 70.

The principle of convertibility was considered by the
New Zealand Supreme Court in Dawson. The taxpayer
subscribed for debenture stock under a debenture
holders’ colour television plan. Under that plan aperson
could subscribe for debenture stock and would receivein
returnaTV freeof hirefor fiveyears. No interest was
payable on the debentures.

The Commissioner argued that the use of the TV set
was the substitution of oneform of a benefit for another,
i.e. interest, and that in taking the hire of the set rather
than the payment of interest, the taxpayer received a
benefit which could be valued in terms of money.

McMullin Jsaid at page 61,258:

In the view which | take of this matter, it is of some impor-
tance to note that Objector did not apply for atelevision set as
an alternative to an interest-bearing investment. It is true that
it was open to him initially to choose to invest in interest-
bearing stock as, | have no doubt, many other investors did,
but he completed his application for atelevision set and a
television set only.



The Court held that the benefit which the taxpayer
received wasthat he did not have to pay rental for the
TV. That benefit did not constitute income in the
ordinary sense because the benefit received by the
taxpayer was not in monetary form, nor wasit capable
of being sold, surrendered, assigned, or mortgaged for
money or money’ sworth.

Arguably Dawson provides some support for the view
that the receipt of adiscounted premium isconvertible
into money or money’ sworth, the discounted premium
being a substitution for the commission. It may be
implied from the Court’s commentsin Dawson that if
the taxpayer had the option of investing and receiving
either aTV set or an interest-bearing investment, and in
fact received aTV set, the benefit would be convertible
into money.

However, the better view isthat discounted premiums
are not convertibleinto money or money’ sworth.

Thefact that alife agent initially has the choice of
receiving acommission, or not receiving acommission
and receiving adiscounted premium, isnot relevant.
Theissue of convertibility isconsidered at thetimethe
taxpayer receivesthe benefit.

If alife agent choosesto receive acommission, no
guestion of convertibility arises asthe commissionis
money.

However, when alife agent choosesto receiveadis-
counted premium, it isthe discounted premium itself
which must be convertibleinto money or money’s
worth. At thetime the discounted premium isreceived it
cannot be converted into money. Therefore, the convert-
ibility principle does not apply.

Conclusion

When life agentsreceive discounted premiums on own
policies or members of their families receive discounted
premiums on family policies, the amount of the discount
isnot grossincome of thelife agent.

4. FBT and discounted policies

A lifeinsurer who provides discounted premiumsto life
agents on own policies or to members of their families
on family policiesmay beliableto FBT.

For the purposesof FBT alife agent isan “employee”,
regardless of whether thelife agent isan employee or an
independent contractor at common law.

Employee vsindependent contractor

Theterms*“employee”, “employer” and “ employment”
aredefined for FBT purposesby referencetothe PAY E
system.

Section OB 1 defines* employee” for the purposes of the
FBT rulesas:

...aperson who will receive, receives, or has at any time
received, or who will be, is, or has at any time been entitled to
receive, a source deduction payment...

Section OB 2 defines* source deduction payment” as:

...apayment by way of salary or wages, an extra emolument,
or awithholding payment.

“Withholding payment” isdefined in section OB 1 as:

...apayment which is declared by regulations under this Act to
be awithholding payment for the purposes of the PAYE rules:

Under section 4 of the Income Tax (Withholding
Payments) Regulations 1979, all payments of the classes
specified in the Schedule to the regulations are with-
holding paymentsfor the purposes of the PAY E rules.
Included in Part A of the Schedule are commissions or
other remuneration to insurance agents or sub-agents, or
to salesmen.

A life agent who isan employee at common law isan
“employee” for the purposes of FBT because of receiv-
ing asource deduction payment, namely salary and
wages. A life agent who isan independent contractor at
common law isalso an “employee” for the purposes of
FBT because of receiving a source deduction payment,
namely withholding payments.

Discountson family policies

If an employer provides abenefit to an associated
person of any of the employer’ semployees, i.e. a
member of thelife agent’ simmediate family (and the
benefit would have been afringe benefit if provided to
an employee), section GC 15 (1) deemsthe benefit to be
abenefit provided to the employee.

For the purposes of section GC 15, “ associated person”
isdefined in section OD 7 (1).

An “associated person” includestwo personswho are at
thetimerelatives.

A relative of alife agent isany person connected with
thelife agent:

* By blood relationship (if within the fourth degree of
relationship); or

» By marriage (persons are connected by marriage if
oneismarried to the other or to apersonwhoiis
connected by blood relationship to the other); or

By adoption (persons are connected by adoption if one
has been adopted as the child of the other or asachild
of aperson who iswithin the third degree of relation-
ship to the other).

Isthereafringe benefit?

Asdiscussed above, when alife agent does not charge a
commission and receives adiscounted premium, that
discounted premium is not grossincome of thelife
agent.

A discounted premium which representsareductionis
charges other than commission and is also not gross
income. A discount is not regarded as grossincome.
Incomeis something which comesin, not something
that is saved from going out (see Tennant L ord Halsbury
at page 165).

continued on page 12
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Theissuethen iswhether discounted premiums received
by life agents on own policies or discounted premiums
received by members of their families on family policies
constitute fringe benefits.

Analysis

Section Cl 1 defines*fringe benefit” for the purposes of
the FBT rules:

Inthe FBT rules, “fringe benefit”, in relation to an employee
and to any quarter...or income year, means any benefit that
consistsof-

Any benefit of any other kind whatever, received or enjoyed
by the employee in the quarter or...income year,-

being, as the case may be...a benefit that is used, enjoyed, or
received, whether directly or indirectly, in relation to, in the
course of, or by virtue of the employment of the employee
(whether that employment will occur, is occurring, or has
occurred) and which is provided or granted by the employer of
the employese;...

Itisclear from these opening wordsthat in order to be a
fringe benefit there must be some benefit to theem-
ployee, provided or granted by the employee’ semployer.

It may be argued that when life agents do not charge a
commission on their own policies and receive dis-
counted premiums, no benefit arisesto the life agents
because the benefit is also available to members of the
public. (Life agents have adiscretion to reducetheir
commission in order to reduce premiums on policies
sold to members of the public).

If alife agent purchases alifeinsurance policy at full
value, i.e. thefull amount of premiums are payable,
thereisno benefit to the life agent or hisor her family.
However, when acommission isnot charged the full
amount of premium isnot paid. If alife agent does not
charge commission, beit on an own policy or apolicy
sold to amember of the public, the amount of premium
payable under the policy isreduced. Thisreductionin
premium is clearly abenefit to thelife agent and the
public alike.

A life agent who receives a discounted premium, when
the discount represents areduction in charges other
than commission, clearly receives a benefit. The benefit
being the receipt of the services of the employer (thelife
insurance policy) for lessthan market value.

Therefore, discounted premiumsreceived by life agents
on own policies and discounted premiums received by
members of their families on family policiesarefringe
benefits under section CI 1 (h).

Notethat sections Cl 1 (e) and CI 1 (f) do not apply to
discountsreceived by life agents (or associated persons)
on own policiesor family policies. The policiessold by

thelife agent are not “sick, accident, or death benefit
funds’ asdefined in section

CB 5(2) (seeCl 1 (€)), nor isthe discount a“ specified
insurance premium” asdefined in section OB 1. The
lifeinsurer does not pay the lifeinsurance premiums of
thelife agent or the agent’ sfamily onthelifeagent’s
own policiesor family policies (see section Cl 1 (f)).

Value of the benefit
The Act provides methods for valuing afringe benefit.

Specific provisions exist for determining the value of
services provided to an employee when they are pro-
vided as part of the employer’ sbusiness.

Herethe benefit isthe provision of alifeinsurance
policy at lessthan market value. Thelifeinsurer isin
the business of selling such lifeinsurance policiesto the
general public. Therefore, section Cl 3 (10)(a) appliesto
determine the value of the benefit.

The extent to which the benefit is subject to FBT will
depend on the extent to which the discounts provided to
life agents or members of life agents’ family are greater
than the discounts avail able to members of the general
public.

Itisaquestion of fact whether the price paid for the
policy by thelife agent isthe same asis customarily
paid by amember of the general publicin the open
market on ordinary trade terms between buyersand
sellersindependent of each other. Therewill be no
taxable valueif the amount paid by the employeeisthe
same as, or exceeds, the price customarily paid by a
member of the general public in the open market on
ordinary trade terms between buyers and sellersinde-
pendent of each other.

Expenditure on account of an employee

The Rulings cover the situation when an employer (the
lifeinsurer) provides abenefit to the employee or
associated person (the life agent or relative) by discount-
ing the premiums payable by thelife agent on the
insurance policy. It does not seek to addressthe situa-
tion when thelifeinsurer paysthelifeinsurance
premium of alife agent.

When alifeinsurer paysalife agent’ sinsurance
premiums, that expenditure will be expenditure on
account of an employeeif the employeeisliableto pay
theinsurance premiums. Expenditure on account of an
employeeismonetary remuneration and is assessable
incometo the employee.

When alifeinsurer paysalife agent’ sinsurance
premiums, and thelifeinsurer isliable for those premi-
ums, that expenditure isafringe benefit (unless ex-
pressly excluded from the definition of fringe benefitin
section Cl 1).




GST - advertising space and

advertising time sold to non-residents
Public ruling - BR Pub 96/10

This is a public ruling made under section 91D of the Tax Administration Act 1994.

Taxation Laws

All legislative references are to the Goods and Services Tax Act 1985 unless
otherwise stated.

This Ruling applies in respect of sections 11(2)(e) and 60(2).

The Arrangement to which this Ruling applies

The Arrangement is the supply of advertising space in a publication, or the
supply of advertising time on radio or television (or other broadcasting service)
by a GST registered person to a non-resident person who is outside New Zea-
land at the time the services are performed.

For the purposes of this Ruling, the supply of advertising space or advertising
time means the service of communicating an advertising message, and includes
all steps involved in providing this service by the supplier of the advertising
space or time.

How the Taxation Laws apply to the Arrangement
The Taxation Laws apply to the Arrangement as follows.
Section 11(2)(e)

The supply of the service of providing advertising space in a publication or
advertising time on radio or television (or other broadcasting service) is zero-
rated under section 11(2)(e) if the service is supplied contractually for and to a
non-resident who is outside New Zealand at the time the service is performed.
The supply is zero-rated irrespective of whether a New Zealand resident also
otherwise benefits from the supply.

The supply of advertising space in a publication or advertising time on radio or
television (or other broadcasting service) is not supplied “directly in connection
with” any land (or improvement thereto) or moveable personal property situ-
ated in New Zealand for the purposes of section 11(2)(e). This is because:

= The provision of advertising space in a publication or advertising time on
radio or television (or other broadcasting service) is not supplied directly in
connection with the subject matter of the advertisement; and

= Where the supply is one of advertising space in a publication, the services are
not supplied directly in connection with the publication itself.

Section 60(2)

If the supply is made to a New Zealand resident person who is acting as an
agent for a non-resident principal, section 60(2) deems the supply to be made to
the non-resident principal and not the resident agent. Section 11(2)(e) will apply
to zero-rate the supply of services, provided that all the other requirements of
section 11(2)(e) are satisfied.

If services are supplied to a non-resident person who is acting as an agent for a
New Zealand resident principal, section 11(2)(e) does not apply to zero-rate the
supply of services. Section 60(2) deems the supply to be made to the New Zea-

land resident principal.
P P continued on page 14
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The period for which this Ruling applies

This Ruling will apply for the period from 1 December 1996 and 30 November 1999.

This Ruling is signed by me on the 13th day of November 1996.

Martin Smith

General Manager (Adjudication & Rulings)

Commentary on public ruling BR Pub 96/10

Thiscommentary isnot alegally binding statement, but
isintended to provide assistance in understanding and
applying the conclusionsreached in Public Ruling

BR Pub 96/10 (“thisRuling”).

The subject matter covered in this Ruling was previ-
ously dealt within TIB Volume Six, No.2 (August
1994) at page 14. This Ruling supersedesthat earlier

policy.

Background

In July 1994, the High Court delivered itsjudgment in
Wilson & Hortonv CIR(1994) 16 NZTC 11,221. The
case dealt with the circumstancesin which anewspaper
publisher should account for GST on the services of
placing advertisementsfor non-resident clients. The
High Court held that:

* Toqualify for zero-rating under section 11(2)(e),
services must be provided “ contractually to” and
“beneficially for” anon-resident person. If aNew
Zealand resident receives the benefit of the advertis-
ing services, the services are not zero-rated; and

» The provision of advertising space and related
servicesisnot supplied directly in connection with the
subject matter of the advertisements.

Wilson & Horton appeal ed this decision to the Court of
Appea (Wilson & Hortonv CIR(1995) 17 NZTC
12,325). The Court of Appeal held infavour of the
taxpayer, and concluded that the supply of advertising
spacein New Zealand by Wilson & Horton to non-
resident clientsis zero-rated under section 11(2)(e) of
the Goods and Services Tax Act 1985, irrespective of
whether aNew Zealand resident al so benefitsfrom the
supply. The Commissioner did not appeal thisdecision.

Legislation

Section 11(2)(e) zero-rates asupply of serviceswhen:

The services are supplied for and to a person who is not
resident in New Zealand and who is outside New Zealand at
the time the services are performed, not being services which
are supplied directly in connection with -

(i) Land or any improvement thereto situated inside New
Zealand; or

(ii) Moveable personal property (other than chosesin action,
and other than goods to which paragraph (ca) of this
subsection applies) situated inside New Zealand at the
time the services are performed; -

Section 60 sets out the GST agency provisions. Section
60(2) states:

Subject to this section, for the purposes of this Act, where any
registered person makes a taxable supply of goods and
services to an agent who is acting on behalf of another person
who isthe principal for the purposes of that supply, that
supply shall be deemed to be made to that principal and not to
that agent:

Court of Appeal decision

The Court of Appeal held that the supply of the publica-
tion of advertisements by Wilson & Horton to non-
resident clients qualified for zero-rating under section
11(2)(e), irrespective of whether aNew Zealand resident
obtains abenefit from the supply.

“For and to”

The Court of Appeal rejected the High Court’ sinterpre-
tation of “for” in section 11(2)(e), as meaning “ benefi-
cidly for”. The Court of Appeal questioned whether this
“benefit” test wasworkable. The Court noted that there
are many partieswho may potentially benefit from an
advertisement placed by anon-resident, and that it was
unlikely that the legislature would have intended awide
group of possible beneficiaries of aserviceto determine
the GST treatment of the service.

In discussing the “for and to” wording in section
11(2)(e), the Court of Appeal examined the possible
meaningsof “for” that may have been intended by the
legislature and rejected the Commissioner’ sinterpreta-
tion of “for” asmeaning “beneficially for”. The Court
concluded that “for” in section 11(2)(e) was used for
emphasisonly. Justice Richardson noted that legislative
drafters often convey emphasisthrough the use of a
combination of words and said that (at 12,330):

I am inclined to think that the framers of s11(2)(e) employed
both expressions to convey emphasis and perhaps to bring out
the intent that the contract must be genuine and so the
services must be supplied under that contract to and for the
other contracting party.

Asamatter of statutory interpretation, the Court said
that section 11(2)(e) would have been worded quite
differently if theintent had been to preclude zero-rating,
unless anon-resident recipient of asupply wasthe only
person who could benefit from the services supplied.

Justice Penlington considered that thisresult was
consistent with one of the underlying themes of zero-



rating - the preservation of New Zealand' s competitive-
nessin world trade. It was also recognised that if
advertised merchandiseis sold in New Zealand, GST
will beimposed on the sale at that time.

“Directly in connection with”

The Court of Appeal did not discuss whether the supply
was made directly in connection with land or moveable
personal property in New Zealand for the purposes of
section 11(2)(e). The High Court had accepted that the
supply of advertising spacein anewspaper was not
“directly in connection with” the subject matter of the
advertising. During the Court of Appeal hearing, the
potential argument that the services are supplied
directly in connection with the newspapers themselves
was also raised.

However, the Court of Appeal did not allow the Com-
missioner to introduce this new line of reasoning asit
would have changed the basis upon which the assess-
ment was made and objected to. The publishing industry
has asked the Commissioner to clarify the application of
the “directly in connection with” exclusion in section
11(2)(e) in this context.

Application of the Legislation

Thekey features of section 11(2)(€) are the phrases“for
and to” and “directly in connection with”.

“For and to”

The Commissioner acceptsthe Court of Appeal’s
interpretation of “for and to” in Wilson & Hortonfor the
purposes of section 11(2)(e). In this context, “for and
to” isacomposite phrase. “ For” simply emphasises*“to”
and does not connote any requirement that services
must be provided for the exclusive benefit of the recipi-
ent of the supply. If services are supplied pursuant to a
contract with anon-resident and are for that non-
resident, section 11(2)(e) will apply to zero-rate the
supply regardless of any other benefitsalso arisingto a
New Zealand resident (provided that the other require-
ments of the section are satisfied).

The Court of Appeal’ sinterpretation of “for andto” is
not restricted to the supply of advertising spaceina
newspaper. It also appliesto the supply of advertising
spacein all formsof publication and to the supply of
advertising time on radio or television (or other broad-
casting service).

This Ruling discusses the application of section 11(2)(e)
to the supply of advertising spacein publications, such
as newspapers and magazines. The Ruling also covers
the supply of advertising time on radio and television,
or by way of any other broadcasting service, e.g. the
internet. For the purposes of the Ruling, the supply of
advertising space or advertising time meansthe service
of communicating an advertising message, and includes
all stepsinvolved in providing this service by the
supplier of the advertising space or time.

“Directly in connection with”

A supply of servicesto anon-resident will not be zero-
rated under section 11(2)(e) if the services are supplied
“directly in connection with” any land (or improvement
to the land) or moveable personal property (other than
chosesin action and goodswhich arereferredtoin
section 11(2)(ca)) situated in New Zealand at thetime
the services are performed. The Court of Appeal in
Wilson & Hortondid not discuss the meaning of
“directly in connection with” in section 11(2)(e), nor
resolve whether advertising spaceis supplied directly in
connection with the newspapersin which advertise-
ments are placed.

Caselaw

The determination of whether or not servicesare
supplied “ directly in connection with” land or moveable
personal property depends on the circumstancesin
which the services are supplied. In Case E84 (1982) 5
NZTC 59,441, the TRA considered the meaning of the
phrase “in connection with” in the context of section
165 of the Income Tax Act 1976 (section DJ 5 of the
Income Tax Act 1994) and noted that (at 59,446):

It is a matter of degree whether, on the interpretation of a
particular statute, there is a sufficient relationship between
subject and object to come within the words “in connection
with” or not. It is clear that no hard and fast rule can be or
should be applied to the interpretation of the words “in
connection with”. Each case depends on its own facts and the
particular statute under consideration.

In the context of GST, the meaning of “directly in
connection with” for the purposes of section 11(2)(a),
prior to itsamendment in 1988, has been judicially
considered by the High Court in Auckland Regional
Authority v CIR(1994) 16 NZTC 11,080 and the
Taxation Review Authority (TRA) in Case P78(1992)
14 NZTC 4,532. Before amendment, section 11(2)(a)
provided for zero-rating of servicessupplied “directly in
connection with” transportation. The High Court and
TRA cases concerned the application of section 11(2)(a)
to various charges (landing dues, international terminal
charges, and rubbish disposal charges) levied on
overseasairlines.

TheHigh Court and the TRA adopted similar interpre-
tations of thewords“ directly in connection with” under
section 11(2)(a). The Auckland Regional Authoritycase
summarisesthe reasoning of the TRA in Case P78 (at
11,084):

There, the Taxation Review Authority, Judge Barber, held
that “airport dues” were zero-rated for GST because passen-
gers cannot realistically be transported to New Zealand by air
unless a plane lands and parks on the tarmac; that charges for
those services can be regarded as provided for international
passengers who are in a sense “outside New Zealand” until
they pass through customs. The services are fundamental to
and directly connected with the transportation of passengers;

The High Court and the TRA focus on whether asupply
of servicesisfundamental or integral to transportation
to determine whether the “ directly in connection with”

continued on page 16
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test in section 11(2)(a) is satisfied. Thisreasoning isnot
strictly relevant for the purposes of interpreting “directly
in connection with” in section 11(2)(e). Thisisbecause
the focus of section 11(2)(a) was on servicesdirectly
connected with transportation services, and theidentifi-
cation of adirect connection between aserviceand
another service, and a service and an item of property,
involves different considerations.

However, the TRA hasrecently applied the proviso to
section 11(2)(e) and considered thewords“directly in
connection with” in Case S38(1996) 17 NZTC 7,551.
The objector in Case S88 purchased motor vehiclesfrom
its non-resident parent company and then sold the
vehiclesto independent dealers, who on-sold them to
the public. The parent company provided a contractual
warranty to the objector. The objector agreed with the
dealersthat if avehiclewasrepaired under warranty the
objector would reimburse the dealer. The objector would
then register a claim with the parent company under the
warranty and receive payment pursuant to that claim.

The TRA wasreguired to consider whether the repair
services provided by the objector pursuant to its contract
with the non-resident parent were zero-rated under
section 11(2)(e). The TRA concluded that section
11(2)(e) could not apply to zero-rate this supply asthe
serviceswere supplied “ directly in connection with”
moveabl e personal property (the vehicles) situatedin
New Zealand at the time the services were provided.
Although, the TRA did not examine the meaning of
“directly in connection with” in great detail, it did state
(at 7,558):

The moveable personal property in question is the repaired
vehicle. Thereisadirect relationship or connection between
the service of the repairs and the vehicle. Accordingly, the
said “proviso” to s 11(2)(e) must apply to the facts of this case
and prevent the objectors from relying on the zero-rating
provisions of s 11(2)(e). The repair service could not be
performed but for the existence of the vehicle.

[Please note that Case S88is currently under appeal by
the taxpayer.]

Therefore, the case law discussing “in connection with”
and “directly in connection with” indicatesthat the
interpretation of the test will be dictated by the particu-
lar context involved. The Commissioner considersthat
the " directly in connection with” proviso in section
11(2)(e) should beinterpreted narrowly, and that there
must be a clear and direct relationship with moveable
personal property or land in New Zealand before a
supply will be standard rated. Thisis consistent with the
approach of the TRA in Case S88 in identifying on the
facts of that particular case a“ direct relationship or
connection” between the repair services and the vehicles
under repair.

Advertising space and advertising time

The supply of advertising spacein apublicationisthe
supply of the service of communicating an advertising
message, involving all the stepsrequired to achieve
communication of the advertisement. Thisserviceisnot

supplied directly in connection with the subject matter
of the advertisement In the words of the High Court in
Wilson & Hortonv CIR (1994) 16 NZTC 11,221 (at
11,224):

The supply of space and services rendered by Wilson &
Horton are directly connected with the advertising but not
with the goods advertised. The goods are, as it were, at |east
one step removed from the services supplied by the newspaper
proprietor.

The Commissioner agreeswith thisview. Thereisno
direct relationship or connection between the provision
of advertising space and the subject matter of the
advertisement. The same reasoning also appliesto the
supply of advertising spacein all typesof publication as
well asadvertising time on radio or television (or other
broadcasting service). The supply of advertising space
or timein these media cannot be described as*“ directly
in connection with” the advertised commaodity.

Similarly, when advertising spaceis suppliedin a
publication, the services are not supplied directly in
connection with the publicationin which the advertise-
ments are published. The High Court judgment in
Wilson & Hortonconcluded that the provision of
advertising space was supplied directly in connection
with (if anything) the advertising itself. The advertised
goods were considered to be at |east one step removed
from the services. The Commissioner considersthe
samelogic appliesin respect of anewspaper or other
publication. The service of communicating an advertis-
ing message isdirectly connected with that message and
not the publication. The publication isat |east one step
removed from the service and ismerely themedium in
which the advertising messageis publicised. Accord-
ingly, the serviceis not supplied directly in connection
with the publication produced by the publishers.

Consequently, the supply of advertising spacein either a
publication or by way of broadcast will betreated in the
sameway for GST purposes. The supply will qualify for
zero-rating, provided that the services are supplied for
and to anon-resident who isoutside New Zealand at the
time the services are performed.

Supplies through agents

The application of section 60(2) may also need to be
considered to determine whether asupply is zero-rated
under section 11(2)(e). Section 60(2) deemsataxable
supply of goods and services made by aregistered
person to an agent who is acting on behalf of a principal
to be asupply madeto the principal.

Therefore, if asupply of advertising space or timeis
madeto aNew Zealand resident person who isacting as
an agent for anon-resident principal, section 60(2)
deemsthe supply to be made to the non-resident princi-
pal and not the resident agent. Section 11(2)(e) will
apply to zero-rate the supply of services, provided that
all the other requirements of section 11(2)(e) are
satisfied. A common exampl e of thisiswhere aresident
advertising agency acts as an agent for anon-resident
personin purchasing advertising space or timein New
Zedland.



Conversely, if asupply ismadeto anon-resident person

who isacting as an agent for aNew Zealand resident in Example 2

relation to the supply, section 11(2)(e) will not apply to A USresident distributor of soft_drinks cc_)ntract_sfor
zero-rate the supply even if the criteriain section the supply of radio time on anational radio station
11(2)(e) are otherwise satisfied. The supply will be in New Zealand. The soft drinks are available from
deemed to be made to the resident principal and it will ?;L ghaj ns of supermarketsthroughout New Zea-

not be for and to anon-resident person.
The supply of radio time by the New Zealand radio
station to the US distributor is zero-rated under
Examples section 11(2)(€). Thisisbecause:

For the purposes of these examples, it is assumed that: « Theradio station suppliesits services contractu-

« A person referred to asaresident isa“resident” as aly for and_to anon-_resident. Thefact that New
defined in section 2 of the Goods and Services Tax Zealand resident retailers throughout New
Act 1985. The converse applies to non-residents; and Zealand may potentially benefit from the supply
_ _ ] through increased sales does not preclude zero-
* If the services are supplied to anon-resident, the non- rating.

resident is outside New Zealand at the time of per-

formance of the services. » Theservicesare not supplied directly in connec-

tion with the productsfor salein New Zealand.

Example 1 Example 3

A UK resident manufacturing company contactsa An Australian computer distributor plansto adver-

gldew Zeal and magfazi ne pu?l i:(sjher elandetc)jooksé tiseitsproduct rangein New Zealand. The comput-
vertising spacefor anewly developed product. erswill be available through all major computer

The UK company hasa GST registered subsidiary distributorsin New Zealand. The Australian
in New Zealand that sellsthe advertised product. company contacts aNew Zealand resident advertis-

The supply of advertising space by the magazine ing agency to arrange an advertising campaign. The
publisher to the UK manufacturer is zero-rated agency, acting in the capacity as agent for the
under section 11(2)(e). Thisis because: Australian company, purchasesair time on aNew

Zedland resident television channel.
* The publisher suppliesthe services contractually

for and to anon-resident. The fact that the New
Zealand resident subsidiary potentially may
benefit from the supply through increased sales

The supply of air time by the television station to
the Australian company is zero-rated under section
11(2)(e). Thisisbecause:

does not preclude zero-rating. » Thetelevision channel suppliestheair time
. . . . services contractually for and to anon-resident.
* Theservicesare not supplied directly in connec- Section 60(2) deems the supply to be madeto the
tion with either the productsfor salein New Australian company, as principal. The New
Zealand or the magazinesin which the advertise- Zealand resident advertising agency receives the

» Thefact that New Zealand resident distributors
may potentially benefit from the supply through
increased sales does not preclude zero-rating.

The services are not supplied directly in connection
with the productsfor salein New Zealand.

Hunter Premium Funding Ltd: service of arranging

loans is GST-exempt as a financial service
Product ruling - BR Prd 96/30

This is a product ruling made under section 91F of the Tax Administration Act 1994.

Taxation Law

All legislative references are to the Goods and Services Tax Act 1985 (the Act)
unless otherwise stated.

This Ruling applies in respect of section 3(1)(l), as it relates to sections 3(1)(c) and

3(1)().

continued on page 18
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The Arrangement to which this Ruling applies

The Arrangement is the supply of services to Hunter Premium Funding Limited
(HPF), for which commissions are paid by HPF, by insurance brokers who act as
intermediaries to negotiate and document loans which are “credit contracts”
and/or which give rise to “debt securities”, as those terms are defined in the Act.
Those loans, which are advanced by HPF, are applied for by borrowers to fi-
nance insurance premiums payable on policies entered into by the borrowers.

The supplies made by brokers to HPF will consist of negotiating and document-
ing loan applications. The activities of the broker, in making that supply, will
usually include:

= Acting as an intermediary between HPF and the client seeking funds.

= Calculating and notifying the cost of finance to the client. This may be done
independently or in conjunction with HPF.

= Collecting information from the client and assisting the client to complete
application forms.

= Collecting the first repayment instalment from the client.

= Documenting details of the insurance that will be used as security for the
loan.

Assumption made by the Commissioner
This Ruling is based on the assumption that:
= The insurance broker will be resident in New Zealand for GST purposes.

How the Taxation Law applies to the Arrangement

Subiject in all respects to the assumption above, the Taxation Law applies to the
Arrangement as follows:

= The services provided by insurance brokers acting as intermediaries who
negotiate and document loan agreements which are credit contracts and/or
give rise to debt securities in respect of funds to be advanced by HPF to
borrowers are exempt financial services pursuant to section 3(1)(l), in that the
activities of the brokers constitute the arranging of activities specified in
sections 3(1)(c) or 3(1)(f).

The period for which this Ruling applies

This Ruling will apply for the period 1 June 1996 to 30 June 1999.
This Ruling is signed by me on the 22nd day of October 1996.

Martin Smith
General Manager (Adjudication & Rulings)




Questions we've been asked

This section of the TIB sets out the answers to some day-to-day questions that people have asked.
We have published these as they may be of general interest to readers.

These items are based on letters we’ve received. A general similarity to items in this package will
not necessarily lead to the same tax result. Each case will depend on its own facts.

Income Tax Act 1994

Whether franchise agreements are depreciable

Section EG 2 (section 108A, Income Tax Act 1976) - Formula for calculating
depreciation deduction: A taxpayer has asked in what circumstances payments
under a franchise agreement are depreciable.

Franchise agreements can confer a variety of rights and obligations, and may
require initial lump-sum payments, ongoing payments, or a combination of both
from the franchisee. Ongoing payments are usually linked to the level of sales
made each year.

Franchise agreements are not a category of intangible asset that is property of a
type listed in Schedule 17 (Twenty-second Schedule, Income Tax Act 1976), and
accordingly they are not normally depreciable intangible property.

However, any particular franchise agreement may give rise to specific rights that
are listed in the Schedule. Note that it is the rights that are the depreciable intan-
gible property, and not the franchise agreement.

If a franchise agreement gives rise to a mixture of rights, and a particular right is
specifically listed in the Schedule and capable of being separately and clearly
isolated and valued, that right will be “depreciable intangible property” in its
own right, and depreciable when the requirements of a declining value are also
met.

Inland Revenue will carefully scrutinise the amounts attributed to any mixture of
Schedule 17 rights and rights not listed in Schedule 17.

Section EG 2 sets out the formula permitting deductions for depreciation on
“depreciable property”.

Section OB 1 defines “depreciable property” as:

(a) ... any property ... which might reasonably be expected in normal circumstances to decline in
value while used or available for use by persons-

(i) In gaining or producing assessable income; or
(ii) In carrying on a business for the purpose of gaining or producing assessable income; but
(b) Does not include -

(iv) Intangible property other than depreciable intangible property.
The same section further defines “depreciable intangible property” as:
... intangible property of a type listed in Schedule 17, which Schedule describes intangible property

that has -

(a) A finite useful life that can be estimated with a reasonable degree of certainty on the date of
its creation or acquisition; and
(b) If made depreciable, a low risk of being used in tax avoidance schemes.

Schedule 17 provides the following list of depreciable intangible property:

1. The right to use a copyright.

2. The right to use a design or model, plan, secret formula or process, or other like property or

right. continued on page 20
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3. A patent or the right to use a patent.
4. The right to use land.

5. The right to use plant or machinery.
6

. The copyright in software, the right to use the copyright in software, or the right to use
software.

The right to use a trademark.
. Management rights and licence rights created under the Radiocommunications Act 1989.

9. A consent granted under the Resource Management Act 1991 to do something that otherwise
would contravene sections 12 to 15 of that Act (other than a consent for a reclamation), being a
consent granted in or after the 1996-97 income year.

®© N

To be depreciable, an intangible asset must be both:

= Property of a type listed in Schedule 17; and

= Property which might reasonably be expected in normal circumstances to
decline in value.

As each franchise agreement must be considered on its own facts, only general
guidelines can be provided.

Franchises are not considered to be property of a type listed in Schedule 17, so in
general they will not be depreciable.

If a franchise gives rise to property or rights that are of a specific type listed in
the Schedule (such as the right to use a trademark, secret formula, or process),
then such rights will be depreciable only when there are no non-schedular prop-
erties included, or when the schedular rights are capable of being separately and
clearly isolated and valued.

Regardless of whether or not the rights conferred under a franchise agreement
are considered to be of a type listed in Schedule 17, they will not be depreciable if
any of the following apply:

= There is no finite and defined period of life estimable with a reasonable de-
gree of certainty.

= The rights are not expected to decline in value over their life.

= The payment is made to purchase goodwill (rather than rights to secret for-
mulae, processes or trademarks).

If a right conferred under a franchise agreement is depreciable, it will usually
have a legal life (as defined in section OB 1) equivalent to its estimated useful
life. Accordingly, it must be depreciated using a straight-line method in terms of
sections EG 3 (2) and EG 8 (sections 108B(2) and 108G, Income Tax Act 1976).

If there are rights of renewal (of the franchise) that are automatic, or subject only
to the payment of a predetermined fee, the legal life will be equal to the full term
of the agreement, assuming the rights of renewal are taken up.

The cost to be used for the annual depreciation calculation is the initial franchise
fee (or separately valued amount), and the capital cost is increased when the
renewal fee is incurred.

Section EG 19 (section 117, Income Tax Act 1976) requires a calculation of the loss
or gain on disposal of assets. The calculation is required for franchise rights
which are depreciable, by virtue of the section EG 19 (9) definition of “disposal”,
which:

(a) Includes -
(iv) Any event whereby the rights which constitute or are part of an item of intangible

property will no longer be able to be exercised, at any time, by the taxpayer who owns
that property:



(b) Does not include, in the case of intangible property, the disposal of that property as part of an
arrangement to replace it with property of the same type.

If the correct full cost of depreciable rights under a franchise agreement has not
been claimed as an expense in the total depreciation claimed over its life, the
operation of section EG 19 will ensure that the correct total is arrived at in the
franchise’s year of ultimate expiry.

This item has been concerned with the depreciability of franchise agreement
rights. It does not purport to deal with the deductibility of ordinary franchise
fees, which would require consideration of sections BB 7, EF 1, and BB 8 (a).




Legal decisions - case notes

This section of the TIB sets out brief notes of recent tax decisions made by the Taxation Review
Authority, the High Court, the Court of Appeal and the Privy Council.

We've given full references to each case, including the citation details where it has already been
reported. Details of the relevant Act and section will help you to quickly identify the legislation at
issue. Short case summaries and keywords deliver the bare essentials for busy readers. The notes
also outline the principal facts and grounds for the decision. Where possible, we have indicated if
an appeal will be forthcoming.

These case reviews do not set out Inland Revenue policy, nor do they represent our attitude to the
decision. These are purely brief factual reviews of decisions for the general interest of our readers.

Retirement allowance - assessability

Case:
Act:

Keywords:

Summary:

Facts:

Decision:

TRA No 95/82
Income Tax Act 1976 - section 65 (2) (b), section 68 (2)
Long service payment

The TRA took the view that the payment to the objector was a retiring allowance
made in respect of his employment or service on the termination of that employ-
ment or service. It did not matter that the payment could also be described as a
bonus or gratuity.

The objector had a sole period of employment for 29 years. He then sought early
retirement on the basis of ill health and this request was accepted. The objector
was paid the sum of $32,528 for long service. The issue to be determined was
whether the payment was assessable under section 65(2)(b) of the Income Tax
Act 1976 or whether it fell within section 68(2), which would deem it not to be
assessable income.

The TRA ruled that the lump sum payment was an allowance (or a bonus or a
gratuity) available to the objector only at the point of retirement and related to
his past employment. It was made not only on termination of that employment
but because of such termination and because of a high standard of performance.

As for the Commissioner’s submission that section 68(2) only applies to “true
retirement” the TRA found that the section should not be limited in this manner
and could refer to retirement from employment, termination of a career or
cessation of primary employment.

With regard to the Commissioner’s alternative submission that section 68(5)(d)
excluded the payment from falling within section 68(2), the Authority found that
the payment would only be excluded if it had been calculated with respect to
any right or entitlement not dependent on the occurring of the retirement.

Adjustment assistance payments - assessability

Case:
Act:
Keywords:

Summary:

TRA No 96/38 , 96/39
Income Tax Act 1976 - section 65 (2) (a) , (h) or (I)
Compensation payments - assessability

The TRA found that the adjustment assistance payments received by the objec-
tors constituted assessable income in terms of section 65 (2) (a).




Facts:

Decision:

The objector partnership purchased land containing 38 hectares of native bush in
April 1990. The partnership intended to log the timber. In July 1990 the Govern-
ment stopped all logging and exporting of indigenous timber products. In Au-
gust 1990 it announced that it would pay adjustment assistance to persons af-
fected by the ban.

In March 1991 the partnership was successful in its application to the Ministry of
Forestry for adjustment assistance. The issue to be determined by the TRA was
whether the payments are assessable under section 65(2)(a) , (h) or (I) or whether
there was a “sale” of timber under section 74 which would give rise to a deduc-
tion for the cost of the timber under section 74(2)(b).

The TRA reiterated the general principle that where any amount is received by
way of compensation to fill a hole in profits, that payment takes its character
from that which it replaces. It held that the payments were clearly compensation
for the loss of profits from the taxpayers’ logging business as they were unable to
cut down their indigenous trees and sell the timber or export it.

The TRA also held that the payments were assessable as “royalties” under sec-
tion 65(2)(h) as the payments were consideration for the abstaining of right to
extract, remove or otherwise exploit the timber. It was further found that the
payments could also be considered as “income derived from any other source
whatsoever” under section 65(2)(l).

With regard to section 74, the TRA held that there had been no “sale” and that
the objectors still owned the timber and had not given anyone a licence or an
easement or granted anyone the right to take the profits from it. Therefore sec-
tion 74(2)(b) did not provide the objectors with a deduction and nor was the cost
of the timber deductible under section 104.

Liability for income tax - section 276

Case:

Act:

Keywords:

Summary:

Facts:

Decision:

BNZ Finance Limited v CIR and Nash, Wellington, CP 41/96
Fisher J. 24 October 1996.

Income Tax Act 1976 - section 276, section 25
Liability, estoppel

The plaintiff sought a declaration that it was not liable to pay income tax under
section 276 of the Income Tax Act 1976 with respect to one of its former subsidi-
aries. Two other issues were also put forward by the plaintiff. The first related to
section 25 the second was concerned with estoppel.

Between 1988 and 1992 a subsidiary of the plaintiff company derived income
from investments in redeemable preference shares and debentures with various
companies. The Commissioner originally assessed the subsidiary as having no
liability for tax on the income derived. However the Commissioner’s subsequent
examination of the scheme resulted in the conclusion that it was for the purposes
of tax avoidance within section 99 of the Act. Consequently the Commissioner
intended that the plaintiff would be liable for tax on the amended assessment
income of its subsidiary for the 1988 to 1992 (inclusive) income years, pursuant
to section 276.

The High Court found that any steps taken by the Commissioner to assess or
reassess a taxpayer are essentially procedural, crystallising the quantum of the
assessable income and tax payable thereon. The underlying liability under the
Act is present all along, with or without any assessment. The Court found that
when the subsidiary was dissolved, it was “liable to be assessed” for the pur-

poses of section 276. ‘
continued on page 24
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In addition to the issue of section 276, the Court also examined whether it was
too late for the Commissioner to have claimed for the 1989 and 1990 income
years. It held that as the Commissioner had not yet made an effective amended
assessment for the 1989 and 1990 years, and as the four year limit imposed by
section 25 had expired with respect to those years, it was too late for the Com-
missioner to issue an amended assessment for those years.

The final issue before the Court concerned estoppel. The plaintiff argued that
when the Commissioner signified, by way of letter, that he did not object to the
dissolution of the subsidiary, he estopped himself from pursuing any further
claim with respect to tax for which the company was then liable. On this point
the Court held that firstly there is nothing inconsistent between the giving of a
notice under section 335A agreeing to the dissolution of an original company on
the one hand, and giving effect to a statutory liability automatically created for
the new company under section 276(3) on the other. Secondly the Court found
that in its view it was doubtful whether the Commissioner would have the
power to estop himself in this context. Thirdly the Court held that there is no
general foundation for such estoppel at common law.




Booklets available from Inland Revenue

This list shows all of Inland Revenue’s information booklets as at the date of this Tax Information
Bulletin. There is also a brief explanation of what each booklet is about.

Some booklets could fall into more than one category, so you may wish to skim through the entire
list and pick out the booklets that you need. You can get these booklets from any IRD office.

The TIB is always printed in a multiple of four pages. We will include an update of this list at the
back of the TIB whenever we have enough free pages.

General information

Binding rulings (IR 115G) - May 1995: Explains binding rul-
ings, which commit Inland Revenue to a particular interpreta-
tion of the tax law once given.

Disputing a notice of proposed adjustment (IR 210K) - Oct
1996: If we send you a notice to tell you we're going to adjust
your tax liability, you can dispute the notice. This booklet ex-
plains the process you need to follow.

Disputing an assessment (IR 210J) - Oct 1996: Explains the
process to follow if you want to dispute our assessment of your
tax liability, or some other determination.

How totell if you need a special tax code (IR 23G): Informa-
tion about getting a special “ flat rate” of tax deducted from your
income, if the regular deduction rates don't suit your particu-
lar circumstances.

If you disagreewith us (IR 210Z) - Sep 1996: Thisleafl et sum-
marises the stepsinvolved in disputing an assessment.

Income from a Maori Authority (IR 286A) - Feb 1996: For
people who receive income from a Maori authority. Explains
which tax return theindividual ownersor beneficiariesfill inand
how to show theincome.

Independent Family Tax Credit (FS 3) - Sep 1996: Introduc-
ing extra help for families, applying from 1 July 1996.

Inland Revenueaudits (IR 297) - May 1995: For business peo-
pleand investors. It explainswhat isinvolved if you are audited
by Inland Revenue; who islikely to be audited; your rights dur-
ing and after the audit, and what happens once an audit is com-
pleted.

Koha (IR 278) - Aug 1991: A guide to payments in the Maori
community - income tax and GST consequences.

Maori Community Officer Service (IR 286) - Apr 1996: An
introduction to Inland Revenue' s Maori Community Officersand
the services they provide.

New Zealand tax residence (IR 292) - Apr 1994: An explana-
tion of who is a New Zealand resident for tax purposes.

Objection procedures (IR 266) - Mar 1994: Explains how to
make a formal objection to a tax assessment, and what further
options are available if you disagree with Inland Revenue.

Overseas social security pensions (IR 258) - Jul 1996: Ex-
plains how to account for income tax in New Zealand if you re-
ceive a social security pension from overseas.

Problem Resolution Service (IR 287) - Nov 1993:
An introduction to Inland Revenue’ s Problem Resol ution Serv-
ice. You can use this serviceif you' ve already used Inland Rev-
enue’ s usual servicesto sort out a problem, without success.

Provisional tax (IR 289) - Jun 1996: Peopl e whose end-of-year
tax bill is$2,500 or more must generally pay provisional tax for
the following year. This booklet explains what provisional tax
is, and how and when it must be paid.

Putting your tax affairsright (IR 282) - May 1994: Explains
the advantages of telling Inland Revenue if your tax affairsare
not in order, before we find out in some other way. This book
also sets out what will happen if someone knowingly evades tax,
and gets caught.

Rental income (IR 264) - Apr 1995: An explanation of taxable
income and deductible expenses for people who own rental prop-
erty. Thisbooklet isfor people who own one or two rental prop-
erties, rather than larger property investors.

Reordered tax acts (IR 299) - Apr 1995: In 1994 the Income
Tax Act 1976 and the Inland Revenue Department Act 1974 were
restructured, and became the Income Tax Act 1994, the Tax Ad-
ministration Act 1994 and the Taxation Review Authorities Act
1994. This leaflet explains the structure of the three new Acts.

Self-employed or an employee? (IR 186) - Apr 1993: Sets out
Inland Revenue' stests for determining whether a personisa self-
employed contractor or an employee. This determines what ex-
penses the person can claim, and whether s’/he must pay ACC
premiums.

Stamp duty and gift duty (IR 665) - Mar 1995: Explains what
duty is payable on transfers of real estate and some other trans-
actions, and on gifts. Written for individual people rather than
solicitors and legal firms.

Student Loans - how to get one and how to pay one back
(SL 5) - 1996: We' ve published this booklet jointly with the Min-
istry of Education, to tell students everything they need to know
about getting a loan and paying it back.

Superannuitantsand surcharge (IR 259) - Jul 1996: A guide
to the surcharge for national superannuitants who also have
other income.

Tax factsfor income-tested beneficiaries (IR 40C) - Jun 1996:
Vital information for anyone who receives an income-tested ben-
efit and also has some other income.

Taxes and duties (IR 295) - May 1995: A brief introduction
to the various taxes and duties payable in New Zealand.

Taxpayer audit - (IR 298): An outline of Inland Revenue's Tax-
payer Audit programme. It explains the units that make up this
programme, and what type of work each of these units does.

Trusts and estates - (IR 288) - May 1995: An explanation of
how estates and different types of trusts are taxed in New Zea-
land.

Visitor'stax guide- (IR 294) - Nov 1995: A summary of New
Zealand' stax laws and an explanation of how they apply to vari-
ous types of visitors to this country.



Business and employers

ACC premium rates- Mar 1996: There are two separate book-
lets, one for employer premium rates and one for self-employed
premium rates. Each booklet covers the year ended 31 March
1996.

Depreciation (IR 260) - Apr 1994: Explains how to calculate
tax deductions for depreciation on assets used to earn assess-
ableincome.

Direct selling (IR 261) - Aug 1996: Tax information for peo-
ple who distribute for direct selling organisations.

Electronic paymentsto Inland Revenue (IR 87A) - May 1995:
Explains how employers and other people who make freguent
paymentsto Inland Revenue can have these payments automati-
cally deducted from their bank accounts.

Employer’sguide (IR 184) - 1996: Explainsthe tax obligations
of anyone who is employing staff, and explains how to meet these
obligations. Anyone who registers as an employer with Inland
Revenue will receive a copy of this booklet.

Entertainment expenses (IR 268) - May 1995: When busi-
nesses spend money on entertaining clients, they can generally
only claim part of this expenditure as a tax deduction. This book-
let fully explains the entertainment deduction rules.

First-time employer’sguide (IR 185) - April 1996: Explains
the tax obligations of being an employer. Written for people who
are thinking of taking on staff for the first time.

Fringebenefit tax guide (IR 409) - Nov 1994: Explainsfringe
benefit tax obligations of anyone who is employing staff, or com-
panies which have sharehol der-employees. Anyone who regis-
ters as an employer with Inland Revenue will receive a copy of
this booklet.

GST - do you need to register? (GST 605) - March 1996: A
basic introduction to goods and servicestax, which will also tell
you if you have to register for GST.

GST guide (GST 600) - 1994 Edition: An in-depth guide which
covers almost every aspect of GST. Everyone who registers for
GST gets a copy of this booklet. It is quite expensive for usto
print, so we ask that if you are only considering GST registra-
tion, you get the booklet “ GST - do you need to register?” in-
stead.

IR 56 taxpayer handbook (IR 56B) - Apr 1996: A booklet for
part-time private domestic workers, embassy staff, nannies, over-
seas company repsand Deep Freeze base workerswho make their
own PAYE payments.

PAYE deduction tables - 1997

- Weekly and fortnightly (IR 184X)

- Four-weekly and monthly (IR 184Y)

Tablesthat tell employersthe correct amount of PAYE to deduct
fromtheir employees’ wages from 1 July 1996.

Record keeping (IR 263) - Mar 1995: A guide to record-keep-
ing methods and requirements for anyone who has just started
a business.

Retiring allowances and redundancy payments (IR 277) -
Jun 1996: An explanation of the tax treatment of these types
of payments.

Running a small business? (IR 257) Jan 1994: An introduc-
tion to the tax obligations involved in running your own busi-
ness.

Smart Business (IR 120) - Jul 1996: An introductory guide to
tax obligations and record keeping, for businesses and non-profit
organisations.

Surchargededuction tables (IR 184NS) - 1997: PAYE deduc-
tion tables for employers whose employees are having NZ Su-
per surcharge deducted fromtheir wages.

Taxes and the taxi industry (IR 272) - Feb 1996: An expla-
nation of how income tax and GST apply to taxi owners, driv-
ers, and owner-operators.

Resident withholding tax and NRWT

Approved issuer levy (IR 291A) - May 1995: For taxpayers
who pay interest to overseas|enders. Explains how you can pay
interest to overseas lenders without having to deduct NRWT.

Non-resident withholding tax guide (IR 291) - Mar 1995: A
guide for people or institutions who pay interest, dividends or
royalties to people who are not resident in New Zealand.

Resident withholding tax on dividends (IR 284) - Oct 1993:
A guide for companies, telling them how to deduct RWT fromthe
dividends that they pay to their shareholders.

Resident withholding tax on interest (IR 283) - Jul 1996: A
guide to RWT for people and institutions which pay interest.

Resident withholding tax on investments (IR 279) - Jun 1996:
An explanation of RWT for people who receiveinterest or divi-
dends.

Non-profit bodies

Charitableorganisations (IR 255) - M ay 1993: Explainswhat
tax exemptions are available to approved charities and donee
organisations, and the criteria which an organisation must meet
to get an exemption.

Clubsand societies (IR 254) - Jun 1993: Explains the tax ob-
ligations which a club, society or other non-profit group must
meet.

Education centres (IR 253) - Jun 1994: Explains the tax obli-
gations of schools and other education centres. Covers every-
thing from kindergartens and kohanga reo to universities and
polytechnics.

Gaming machineduty (IR 680A) - Feb 1992: An explanation
of the duty which must be paid by groups which operate gaming
machines.

Grantsand subsidies (IR 249) - Jun 1994: An guide to the tax
obligations of groups which receive a subsidy, either to help pay
staff wages, or for some other purpose.

Company and international issues

Company amalgamations (IR 4AP) - Feb 1995: Brief guide-
lines for companies considering amalgamation. Contains an
IR 4AM amalgamation declaration form.

Consolidation (IR 4E) - Mar 1993: An explanation of the con-
solidation regime, which allows a group of companies to be
treated as a single entity for tax purposes.

Controlled foreign companies (IR 275) - Nov 1994: | nforma-
tion for NZ residentswith interestsin overseas companies. (More
for larger investors, rather than those with minimal overseas
investments)

Foreign dividend withholding payments (IR 274A) -
Mar 1995: Information for NZ companiesthat receive dividends
from overseas companies. This booklet also deals with the at-
tributed repatriation and underlying foreign tax credit rules.



Foreign investment funds (IR 275B) - Oct 1994: Information
for taxpayer s who have over seasinvestments, but who don’t have
a controlling interest in the overseas entity.

Imputation (IR 274) - Feb 1990: A guide to dividend imputa-
tion for New Zealand companies.

Qualifying companies (IR 4PB) Oct 1992: An explanation of
the qualifying company regime, under which a small company
with few shareholders can have special tax treatment of divi-
dends, losses and capital gains.

Child Support booklets

Child Support - a custodian’s guide (CS 71B) - Nov 1995:
Information for parents who take care of children for whom
Child Support is payable.

Child Support - a guide for bankers (CS 66) - Aug 1992:
An explanation of the obligations that banks may have to deal
with for Child Support.

Child Support - aliableparent’sguide (CS71A) - Nov 1995:
Information for parents who live apart fromtheir children.

Child Support administrative reviews (CS 69A) - Jul 1994:
How to apply for a review of the amount of Child Support you
receive or pay, if you think it should be changed.

Child Support - doesit affect you? (CS50): A brief introduc-
tion to Child Support in Maori, Cook Island Maori, Samoan,
Tongan and Chinese.

Child Support - estimating your income (CS 107G) - July
1996: Explains how to estimate your income so your Child Sup-
port liability reflects your current circumstances.

Child Support - how to approach the Family Court (CS51)
- July 1994: Explainswhat steps people need to takeif they want
to go to the Family Court about their Child Support.

Child Support - how the formula works (CS 68) - 1996: Ex-
plainsthe components of the formula and gives up-to-daterates.

What to doif you have a problem when you’re dealing with
us(CS287) - May 1995: Explains how our Problem Resolution
Service can help if our normal services haven't resolved your
Child Support problems.

Due dates reminder

December 1996

5 Largeemployers. PAY E deductionsand deduction
schedulesfor period ended 30 November 1996 due.

7 Provisional tax and/or Student L oan interim repay-
ments: first 1997 instalment due for taxpayerswith
August balance dates.

Second 1997 instalment due for taxpayers with April
balance dates.

Third 1997 instalment due for taxpayers with
December balance dates.

Annual incometax returns dueto befiled for all
non-IR 5 taxpayerswith August balance dates.

1996 end of year payments due (incometax, Student
Loans, ACC premiums) for taxpayerswith January
balance dates.

QCET payment due for companieswith January
balance dates, if election isto be effective from the
1997 year.

(Wewill accept returns and payments received on
Monday 9 December ason timefor 7 December.)

20 Largeemployers: PAY E deductions and deduction
schedulesfor period ended 15 December 1996 due.

Small employers: PAY E deductions and deduction
schedulesfor period ended 30 November 1996 due.

Gaming machine duty return and payment for month
ended 30 November 1996 due.

RWT oninterest deducted during November 1996
duefor monthly payers.

RWT on dividends deducted during November 1996
due.

Non-resident withholding tax (or approved issuer
levy) deducted during November 1996 due.

31 Third instalment of 1997 Student L oan non-resident
assessment due.

(We will accept paymentsreceived on Friday
3 January 1997 asontimefor 31 December 1996.)

January 1997

5 Largeemployers: PAY E deductions and deduction
schedules for period ended 31 December 1996 due.

(Wewill accept paymentsreceived on Monday 6 Janu-
ary 1997 asontimefor 5 January 1997.)

7 Provisional tax and/or Student L oan interim repay-
ments: first 1997 instalment due for taxpayerswith
September balance dates.

Second 1997 instalment due for taxpayerswith May
balance dates.

Third 1997 instalment due for taxpayers with
January balance dates.

Annual income tax returns dueto befiled for all
non-IR 5 taxpayers with September balance dates.
1996 end of year payments due (incometax, Student
Loans, ACC premiums) for taxpayers with February
balance dates.

QCET payment duefor companieswith February
balance dates, if election isto be effectivefrom the
1997 year.

15 GST return and payment for period ended 30 No-
vember 1996 due.

20 Largeemployers: PAY E deductions and deduction
schedulesfor period ended 15 January 1997 due.
Small employers: PAY E deductions and deduction
schedulesfor period ended 31 December 1996 due.
FBT return and payment for quarter ended 31 De-
cember 1996 due.

Gaming machine duty return and payment for month
ended 31 December 1996 due.

RWT oninterest deducted during December 1996
duefor monthly payers.

RWT on dividends deducted during December 1996
due.

Non-resident withholding tax (or approved issuer
levy) deducted during December 1996 due.

31 GST return and payment for period ended 31 De-
cember 1996 due.




