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Taxation (Core Provisions) Act 1996

Part B, Income Tax Act 1994 and consequential amendments to
the Income Tax Act 1994 and Tax Administration Act 1994

Introduction

The Taxation (Core Provisions) Act 1996 representsthe
first phase of the rewrite of the Income Tax Actin plain
language. It contains new core provisionswhich set out
the key laws on which the rest of our income tax
legislation is based.

The core provisions:

* providean overview of the scheme and purposes of
the Act

* provideall the essential rulesfor taxpayersto calcu-
late and satisfy their incometax liability

* providethe basisfor the application of other Parts.

The new core provisions adopt a“global/gross’ ap-
proach to the calculation of an incometax liability.

The core provisions have been drafted in plain lan-
guage. The new drafting style for the core provisions
minimises complexity, repetition and the use of redun-
dant words. The structure of the core provisionsis
represented in diagramsin the Act.

Thelegislation makes consequential amendmentsto al
Parts of the Act to ensure that tax legislation conforms
tothe“global/gross’ approach being implemented by
the core provisions. This process has necessitated
significant amendmentsto the Income Tax Act and
other Inland Revenue Acts.

Although the core provisions and consegquential amend-
ments are not intended to change policy, in afew areas
it has been necessary to clarify policy. These are high-
lighted in this TIB.

Background

Initsfinal report, the Consultative Committee on the
Taxation of Income from Capital (the Vaabh Commit-
tee) noted the importance of a coherent schemein tax
legislation. The re-ordering and renumbering of the
Income Tax Act 1976 and the subsequent enactment of
the Income Tax Act 1994 wasthefirst step in this
process. The Working Party on the Reorgani sation of
the Income Tax Act 1976 recommended that the re-
ordering be followed by afull rewrite of tax legislation
in anumber of phases over the next four to five years.
The Government adopted this recommendation. The
aim of therewrite, asoutlined in the December 1994
discussion document Rewriting the Income Tax Act:
Objectives, process, guidelines, isto reduce the various
costs (such as compliance, administrative and legal
costs) incurred by taxpayers and society generally
because of the way tax law is expressed.

The new core provisions are thefirst step in the rewrite
of the Act. Core Provisions. Rewriting the Income Tax
Act, A discussion document, released in May 1995,

outlined the Government’ s objectives and proposals for
the new core provisions. The Government received
submissions and undertook further consultation before
theintroduction of the Taxation (Core Provisions) Bill,
in December 1995.

Further submissionswere received at the Select Com-
mittee stage. The new core provisions, which differ
from the draft legislation in the discussion document
and the commentary on the bill, are theresult of an
extensive consultation process.

Key features

The new core provisions areintended to give an over-
view of the scheme and purposes of the Act. The core
provisionsalso provide all the essential rulesfor
taxpayersto calculate and satisfy their income tax
liability.

The core provisions provide the basisfor the application
of other Parts of the Income Tax Act. In particular, the
role of each of the Partsin calculating and satisfying a
taxpayer’ sincometax liability is set out in the core
provisions. The core provisions govern the application
of therest of the Act by referring readersto the later
Parts of the Act dealing with particular stepsin the
calculation e.g., Part | for losses (see section BC 6 (4)).

The global gross approach begins with the allocation of
grossincome and allowabl e deductionsto incomeyears
under the relevant timing rules. The calculation of a
taxpayer’ sincometax liability then beginswith the
determination of “annual grossincome”, being the total
of all grossincome for a particular year. Thetotal
amount of deductionsfor theyear - “annual allowable
deductions’ - isthen calculated. Thisissubtracted from
annual grossincome, resulting in asingle net income or
net lossfigure.

Thisapproach isin contrast to the approach of under-
taking separate calculations of net incomeor lossin
respect of anumber of sources of income.

The new core provisions have been drafted in plain
language. The plain language drafting styleisintended
to minimise complexity, repetition and the use of
redundant words. Wherever possible, thelegislation
adoptswordsthat are commonly used. The complexity
of the subject matter meansthat the resulting legislation
isnot simple, but the complexity isreduced by the new
drafting style.

The new Part B includes charts, descriptive headingsfor
subsections and, at the end of each section, alist of
defined terms used in the section. These are aidsto
interpretation only and are not part of the operative text
of thelegislation. Theinterpretive sectionsin the new
Part A makeit clear that if thereisaconflict between
the new aidsto interpretation and the substantive
sections of the Act, the substantive section will apply.

continued on page 2
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The new Part A contains a purpose provision, setting
out the main purposes of the Act and anew interpreta-
tion provision which emphasi ses theimportance of the
core provisions, purpose provisions and the structure of
the Actininterpreting legislation. Part A also includes
aprovision stating in general termsto whom the Act
applieswhichisnot intended to alter the residence or
sourcerulesinthe Act.

Consequential amendments have been madeto all other
Parts of the Act and to other legislation to ensure that
the body of tax legislation conformsto the global/gross
approach being implemented by the new core provi-
sions. Because these consequential amendments have
been made to Partsthat are yet to be rewritten, the
drafting style of those Parts has been retained.

Most of the consequential changes are terminological.
The most frequent changeis the replacement of theterm
“assessableincome” with “grossincome”, “ net income”
or “taxableincome”. Theterm “ assessableincome” was
used inconsistently throughout the pre-core provisions
Act to encompass different level s of income. Sometimes
it referred to grossincome, other timesto net income
and occasionally to both in the same section (seefor
example, theformer section BB 7). Itisintended that
the amendmentswill remove these inconsistencies.

More substantial drafting changes have been madein
thefollowing areas:

 Provisionswhich referred to “ profit”, such asland
transactions, personal property, forestry and minerals.
These have generally been split into income, deduc-
tions and timing components. The deductionsand
timing components have been made explicit through a
new provision applying to “revenue account property”
(section DJ 13) and anew matching provision (sec-
tion EF 2);

» Regimes containing net or schedular components,
such asmineral mining and lifeinsurance.

In general the amendments are not intended to change
policy. However, in some instances, asin section

HF 1 (2), relating to mutual associations, it has been
necessary to clarify an ambiguity.

The amendments confirm the Court of Appea’ s deci-
sionin CIRv Inglis(1992) 14 NZTC 9,180: that aloss
on disposition of personal property isin effect deduct-
iblewhere, if aprofit had been derived in the same
circumstances, it would have been assessable.

The savings provision inserted for the 1994 reordered
Act has been retained in Part Y for sectionsthat have
not been amended subsequently. There are also new
savings provisionsin section 2 of the Taxation (Core
Provisions) Act in relation to the use of the terms* gross
income” and “exempt income” generally and, in
particular, the replacement of the words “ profits or
gains’ with “amounts” in section CD 3 relating to
businessincome.

Binding rulingsissued before the application of the core
provisionslegisiation may ceaseto apply if they were
based on any provision amended or repealed by the
legislation. A special process has been established for
rulings affected by changesin the core provisions
legislation only (as contained in section 3). The Com-
missioner will:

* reissuetheruling, if the Taxation (Core Provisions)
Act has not substantially altered the way thetax law
inthe ruling applies;

* at thetaxpayer’srequest only issueanew ruling if the
ruling cannot be reissued along the samelines asthe
existing ruling due to the nature of the changesin the
core provisionslegislation (any substantial changes
made to the tax law other than those noted in this TIB
will bereported to the Government).

Affected rulingswill be reissued (or issued), free of
charge, on the basis of the taxpayer’ s original applica-
tion.

Application date

The new core provisions and consequential amendments
will apply to the 1997-98 and subsequent income years.

New Part A - Purpose and Application

Section AA 1 - purposes of Act

The new section AA 1 providesthat the main purposes
of the Income Tax Act 1994 are to:

* imposetax onincome

* impose obligationsin respect of tax

* set out rulesto be used to calculate the tax and to
satisfy the obligationsimposed.

The new purpose provision distinguishesthe Income
Tax Act from other Revenue Acts.

A purpose provision for the Income Tax Act asawhole
was envisaged in the December 1994 discussion docu-
ment?. The discussion document went on to say that:
“Purpose provisionswill be used where they assist
taxpayers and other users of legislation to appreciate the

general intention of the particular Part, Subpart or
sectionsto which they relate. Purpose provisions can
also assist in the resolution of unforeseen ambiguities.”
Thisisconsistent with the original recommendations of
the Valabh Committeethat led to a Subpart A being set
aside, in each Part in the 1994 reordered Act, for the
insertion of apurpose provision.

New section AA 2 givesreadersapreliminary indica-
tion of the personsto whom the Income Tax Act 1994
and the Tax Administration Act 1994 apply. Persons
who are“resident in New Zealand or who (have)
income from New Zealand” must satisfy the obligations

1. Rewriting the Income Tax Act: Objectives, process, guidelines.



imposed by the Income Tax Act and the Tax Adminis-
tration Act. Thereferenceto “income” istoincomein a
non-technical sense rather than adefined term. This
new provision isnot intended to affect the application of
the specific residence and source rulesin the Act.

Section AA 3 - Interpretation

New section AA 3introduces an interpretation provi-
sion to the Income Tax Act. It requiresthe user to have
regard not only to the words of a particular provision,
but also to the purpose provisions, the core provisions
and theway in which the Act has been organised. Itis
intended that each of these features of the re-ordered
and rewritten Act be used to improve the reader’ s ability
to understand the meaning of aprovision.

Section AA 3 (2) makesit clear that diagramsand lists
of defined termsat the end of sectionsare aidsto
interpretation only. They are designed to help readers
follow the structure of a Part and its connection to other
Parts of the Act. They are also designed to help readers
identify the steps that must be taken to determine an
incometax liability under the Income Tax Act 1994. If
thereisaconflict between these new aids and the
sections of the Act, section AA 3 (2)(a) makesit clear
that the aids to interpretation do not apply.

If adefined term isinadvertently omitted from alist,
and the term is defined for the purposes of the section
(or the Act), the meaning conferred by the definitionis
till applicable, asthelists are an aid to interpretation
only.

Section AA 4 - Definitions

New section AA 4 consolidates the provisionsthat were
previously found in sections AA 2 and AA 3. Subsection
(1) ensuresthat areferenceto ‘this Act’ still includesa
referenceto the Tax Administration Act 1994, unless
the context requiresthat it not be included. Subsection
(2) refersthe reader to Part O for definitionsand for
general provisionsrelating to theinterpretation and
construction of the Act.

Old section AA 2 (2) provided that referencesto the
definition of aparticular word were referencesto the
definition of that word asit appeared in section OB 1.
Old section AA 4 provided that areference, for exam-
ple, to“paragraph (f)” was areference to the paragraph
() of the section, subsection, definition, or clausein
which that reference was made. These sectionswere
products of the re-ordering process. Asthey are now
taken to beimplicit, they no longer require legislative
force and have been omitted from the core provisions.
However, section AA 1 (2) has been saved as section

YB 4 (3). Section AA 1 (2) provided that there-
ordering and changes of style carried out in the Income
Tax Act 1994 were not intended to affect the interpreta-
tion of the provisions of the Income Tax Act 1976 as
they wereincluded in the re-ordered Act. The new
section Y B 4 (4) providesthat the changesin style and
language carried out by the Core Provisions Act areto
be applied to theinterpretation of the provisions of the
1976 Act which continueto apply.

New Part B - Core Provisions

The structure of the core provisionsisillustrated by the following diagram:

Subpart A
Purpose
v Subpart G
Avoidance
Subpart B
Income tax and
resulting oinXgations Subpart H
Double tax
¢ agreements
Subp_art c Subpart E Subpart F
Calculation and Wwithholding Other
satisfaction of income liabilities obligations
tax liabilities
Subpart D

Gross income,
allowable deductions
and timing

continued on page 4
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Part B containsthe main rulesfor calculating and
satisfying incometax liabilities. While most of the
detail is contained in other Parts of the Act, the other
Parts are subject to the core provisions.

Subpart BA - Purpose

The new section BA (1) setsout the purposes of Part B.
The purposes of core provisionsare;

* toimposeincometax, provisional tax, withholding
liabilities and other obligationsin respect of taxes

* to set out proceduresto befollowed to calculate the
tax and satisfy the obligationsimposed under the
Income Tax Act 1994 and the Tax Administration
Act 1994

» to provide abasisfor the application of the other Parts

* to set up the scheme of the Act and the main links
between its Parts.

Part B isintended to be the only Part of the Act within
which all the various taxes dealt with inthe Act are
imposed, so asto makeit as straightforward as possible
for usersto locate charging provisions. Consequently,
Part B containsthe charging provisionsinrelation to
FBT, PAYE, RWT, provisional tax and so on.

Subpart BB - Income Tax
and Resulting Obligations

The new Subpart BB imposesincometax and provides
the links with the later subparts.

Section BB 1 - Imposition of tax

New section BB 1 isthe central charging provision,
intended to retain the effect of the former central
charging provision (section BB 1). Incometax is
imposed on taxable income at the rate(s) of tax fixed by
an Act and is payableto the Crown.

Section BB 2 - Principal Obligations
The new section BB 2 providesthat:

» incometax liabilities must be cal culated and satisfied
under Subpart BC

* provisional taxpayers must pay provisional tax in
respect of an income year in accordance with the
provisional tax rules

« any withholding liabilities under Subpart BE must be
satisfied

* any other taxesimposed under Subpart BF must also
be satisfied.

Section BB 3 - Overriding effect
of certain matters

The new section BB 3 provides that a person’ sincome
tax liability may be affected by the existence of atax
avoidance arrangement or arelevant double tax agree-
ment. Therationale for including the section in the core
provisionsisto reflect the fact that theimplications of
the general anti-avoidance rule and of double tax

agreements need to be considered as part of the process
of determining aperson’ sincometax liability.

Subpart BC - Calculation and
satisfaction of income tax liabilities

New Subpart BC sets out the methods for determining
and satisfying aperson’ sincometax liability.

Section BC 1 - Calculation and satisfaction

The method of determining aperson’sincome tax
liability depends on whether apersonis:

» anon-filing taxpayer (defined in section OB 1)
* ataxpayer other than anon-filing taxpayer; or
* ataxpayer with “schedular grossincome”.

New section BC 1 (1) directsthese different types of
taxpayersto the appropriate provisionsin Subpart BC
that govern the calculation of their types of income tax
liability.

New section BC 1 (2) statesthat theincometax liability
for anincome year may be satisfied by crediting any tax
paid or withheld, or by paying terminal tax under
section BC 9, or by both.

Section BC 2 - Calculation of income
tax liability of a non-filing taxpayer

“Non-filing taxpayer” isdefined in section OB 1to
include:

* ataxpayer to whom section 33A of the Tax Adminis-
tration Act 1994 applies (formerly known as* pay-
period taxpayers’);

(i) who doesnot elect to fileareturn; or

(if) whose incometax liability for an income year
would belarger if determined under sections
BC 4toBC 8, thanif it were equal to thetotal of
all tax deductions required to be made from the
grossincome derived in that income year.

» anon-resident entertainer who elects not to file; and

* ataxpayer who derives only non-resident withholding
income subject to NRWT asafinal tax.

Under section BC 2, non-filing taxpayers have their
incometax liability determined by the amount of tax
deductionsrequired to be made from their grossincome
for therelevant year.

Sections BC 4 to BC 8 - Income tax liability
of all taxpayers other than non-filing taxpayers

New sections BC 4 to BC 8 set out the general calcula-
tion provisionsfor determination of an income tax
liability. Taxpayerswho are not “ non-filing taxpayers’
must follow this process. Taxpayerswith schedular
grossincome must also apply this processin the manner
described below.

Thefirst step to calculating the taxpayer’ sincome tax
liability under the general calculation provisionsisto
calculate the taxpayer’ staxableincome. The processis
illustrated diagrammatically on page5.



Filing taxpayer - calculation of taxable income

/Subpart D

BD 3

BD1 Allocation of

Sum

BC 4

Gross income gross income

BD 2 BD 4
Allowable Allocation of

Sum Annual

Annual gross
income

+ Less

BC5

deductions allowable
deductions

allowable
deductions

Part |
Losses

" BC®6 Y

" net loss equals

| if negative ) )
i net income if

positive or zero/

/'BC7

Net income

less

Available

The definitions of “annual grossincome” and “ annual
allowable deductions’ in new sectionsBC 4and BC 5
set the foundation for the global/gross approach.
“Annual grossincome” and “annual allowable deductions’
are, respectively, the total amounts of grossincome and
allowable deductions allocated, under Subpart BD, to
theyear for which taxable incomeis cal culated.

Annual allowable deductions are deducted from annual
grossincometo arrive at the “net income” or “net loss”
of ataxpayer. Under new section BC 6, if ataxpayer’s
annual grossincomeismorethan, or equal to, the
taxpayer’ sannual allowable deductions, the difference
isthetaxpayer’s netincomefor the year (subsections (1)
and (2)). By contrast, if ataxpayer’sannual gross
incomeislessthan the annual allowable deductions, the
differenceisthetaxpayer’ s net loss.

net losses

equals

Taxable income

BC 8
Income tax
liability

A taxpayer with anet lossis deemed to have net
income of zero (subsection (3)). Thisavoidsthe neces-
sity to refer continuously to “ net income or net [0ss’
throughout the Act.

Section BC 6 (4) providesthat anet lossmay, in
accordance with Part |, either be:

» carried forward by the taxpayer to futureincome years
along with net losses of previousincomeyearsand
offset against net income of the taxpayer in those
futureyears; or

» made availableto another taxpayer for offset against
their net income (under the company grouping rules
or theloss attributing qualifying company rules).

continued on page 6
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Under section BC 7 “available net losses’ are deducted
from netincometo arrive at “taxableincome”. An
“available net loss” isdefined in section OB 1 asan
amount that ataxpayer isentitled at any relevant timeto
offset against net income under Part |. In addition to net
lossesreferred to in the more general loss provisionsin
Part I, the term includes particul ar sources of loss such
as CFC and FIF losses and specified activity losses.

Section BC 3 - Income tax liability of a
taxpayer with schedular gross income

Section BC 3 introducesthe concept of “schedular gross
income”. Thisisdefined in section OB 1to mean
income of thefollowing types:

* non-resident withholding income subject to NRWT as
afinal tax

* policyholder income of alifeinsurer
« certain income of non-resident entertainers

* certain grossincome of anon-resident general insurer
that is not acompany

* Category A income of agroup investment fund

* grossincome of anon-resident mining operator from
amining venture.

In the absence of this section the preceding types of
incomewould not fit within the global/gross approach
because a separate incometax liability calculationis
reguired for reasons such as separate return filing
requirements or different tax rates.

Section BC 3 requirestaxpayerswith schedular gross
incometo calculate, under the general calculation
provisions, anincometax liability in respect of that
incomeasif it weretheir only income. Thisamount
determined under section BC 3 (2) isa“schedular
incometax liability”.

If the taxpayer has more than one type of schedular
grossincome for an income year, this cal culation must
be performed for each type of schedular grossincome
and all the schedular income tax liabilities added
together.

The schedular incometax liability or thetotal of the
schedular income tax liabilities must then be added to
the amount that would be the taxpayer’ sincome tax
liability if the taxpayer did not have any schedular gross
income and is other than anon-filing taxpayer.

Taxpayerswho act in separate capacities, such as agents
and trustees, are dealt with elsewherein the Act as
separate taxpayersin respect of those capacities. This
meansthat it is not necessary to aggregate their income
from those capacities.

Section BC 8 - remaining steps for
calculation of income tax liability

The remaining steps that must be followed in order to
calculate ataxpayer’ sincometax liability are set outin
section BC 8. Broadly section BC 8 providesthe process
for calculating taxpayersincometax liability oncetheir
taxableincome has been determined. It providesthat the

incometax liability isthe result of the following calcu-
lations:

» Multiplying taxableincome by the applicable basic
tax rate (set out in Schedule 1 of the Act) to arrive at
the " unadjusted incometax liability” (section
BC8(2);

* Subtracting the taxpayer’ s allowable rebates from the
unadjusted incometax liability, and adding the New
Zealand superannuation surcharge (the applicable
surcharge) to arrive at the “interim income tax
liability” (section BC 8 (3)).

If theresult of these calculationsis positive or zero, that
amount istheincometax liability of the taxpayer. If the
result is negative, the taxpayer’ sincometax liability is
zero (section BC 8 (5)). Inthe latter case, the Commis-
sioner isthen required, under section BC 8 (6) and
section BC 10, to make arefund in respect of any
refundabl e rebates (defined to include Family Support
credits and rebates of non-resident investment compa-
nies) to the extent that they exceed the interim income
tax liability. The excessiscalled a“surplusrebate”.

The stepsfor calculating theincometax liability that
follow from the cal culation of taxableincome are
illustrated in the following diagram:

Section BC 8 - Income Tax Liability

Income tax liability
calculated under BC.8 (1_)
this section Applu‘;auon
B 2
Calculate (BC8 (2)
unadjusted Taxable income ] BC7
income tax Taxable income
liability multiplied | by
Applicable basic
tax rate
equals
Calculate (BC8B) &
interim . .
income tax Unadjust_ed _|r_100me
liability tax liability
W less
Allowable rebates
W plus
Applicable
surcharges
BC8(5)
Result negative
Income tax
liability =0
* BC8(4)
BC 8 (6) Result positive

Surplus rebates Income tax liability

v v

BC 10 BC9
Amounts owing Satisfaction of
to taxpayers income tax liability




Section BC 9 - Satisfaction of
income tax liability

Having determined theincometax liability of atax-
payer, section BC 9 outlinesthe manner in which it
must be satisfied.

Theliability isfirst satisfied by creditsthat are available
to the taxpayer and then through the payment of
terminal tax.

If thetotal of thetaxpayer’s creditsfor tax paid or
withheld exceeds the taxpayer’ sincome tax liability,
section BC 9 (2) requiresthe excess creditsfirst to be set
off against other tax obligations of the taxpayer. Any
remaining excessisto be dealt with in accordance with
Part L (credits), Part M (tax payments) or isto be
refunded by the Commissioner under section BC 10.

To determine the composition of any excess credits, new
section BC 9 (3) providesthat the taxpayer’ screditsare
to betreated as having been set off in the following
order:

« non-refundable credits (such as creditsfor foreign tax)

» creditsallowed to the taxpayer under Part L in respect
of supplementary dividends

» convertible credits (such asimputation credits)

« refundable credits (such as PAY E and provisional tax).

Thisordering rule ensures that maximum credit is
availablefor foreign taxes and other amountswhich are
capped at the level of domestic incometax liability.

Thefollowing diagram illustrates the processfor
satisfying incometax liabilities:

BC 9 - Satisfaction of income tax liability

Credits to be setoff  |BC 9 (1)
against income tax |
liability Income tax liability (] BC8
Income tax liability
* less
Non-refundable
credits
W less
Convertible
credits
less
Refundable credits
if negative
Result
L if positive
BC9(2) BC9
Surplus credits Terminal tax
BC 9 (2)(a) BC 9 (2)(b)
Excess due to Excess due to
convertible credits refundable credits
Part L BC 10 i Part M
Credits Amounts owing Tax payments
to taxpayers

Section BC 10 - Amounts owing to taxpayers

New section BC 10 givesthe Commissioner the author-
ity to refund surplus credits and rebates.

Subpart BD - Gross income,
allowable deductions and timing

The new subpart BD contains the sectionsrelating to
grossincome, allowable deductions and timing that
must be applied to determine annual grossincome and
annual allowable deductionsfor the purposes of new
Subpart BC.

Section BD 1 - Gross income

New section BD 1 defines grossincome asall amounts
included in grossincome under various Parts of the Act.
The main Part dealing with grossincomeis Part C,
although currently itemsareincluded in grossincome
throughout the Act.

Section BD 1 containsthe exclusions from gross
income. They are exempt income, amounts excluded
under various |l ater Parts of the Act and, if the taxpayer
isanon-resident, amountsthat are foreign-sourced. The
last exclusion gives effect to the rulesthat determine
liability to tax by referenceto residence and source
(former section BB 3). Thisapproach isintended to
place those rules more clearly within aglobal/gross
context asincometax liabilities are now triggered
through derivation of grossincome.

Section BD 2 - Allowable deductions

New section BD 2 defines allowable deductions by
inclusion of the general deductibility provision and
reference to the Parts allowing other deductions.

Thereplacement in the general deductibility provision
of thewords*“ gaining or producing” with theword
“deriving”, and other changesin wording in the provi-
sion, are purely drafting changes and are not intended to
affect policy or interpretation.

Section BD 2 (2) contains the prohibitions on deduct-
ibility. An amount of expenditure or lossisnot an
allowable deduction to the extent that it is:

* of aprivate or domestic nature
* incurred in deriving exempt income
* incurred in deriving income from employment

* incurred in deriving non-resident withhol ding income
subject to NRWT asafinal tax

« of acapital nature unless specifically allowed; or

» disallowed as a deduction under any other provision
of the Act.

These exclusions generally reflect the exclusionsin the
previouslegislation. The exceptionistheexclusionin
relation to non-resident withhol ding income subject to
NRWT asafinal tax, which reflects current practice
and case law asin Lambev CIR (1980) 4 NZTC 61,599.
continued on page 8
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Section BD 3 and BD 4 - Allocation of
gross income and allowable deductions

New sectionsBD 3 and BD 4 outline the timing rules
that allocate grossincome and allowable deductionsto
incomeyears. If atiming regimein Part E applies, the
income or deduction must be allocated in accordance
with that regime. Otherwise the test is when the income
isderived or the expenditure incurred.

Both sections contain provisionsto ensurethat thereis
no double assessability or deductibility.

Subpart BE - Withholding Liabilities

New section BE 1 imposes the various withholding
liabilities dealt with under the Act. Theseinclude:

* source deduction payments

* resident withholding tax

* non-resident withholding tax

« fringe benefit tax

* specified superannuation contribution withholding tax
« dividend withhol ding payments.

The section refersto those Parts of the Act that contain
the detail of the relevant regime.

Subpart BF - Other obligations

New section BF 1 imposes anumber of other taxes dealt
with under the Act. Theseinclude:

« qualifying company election tax

 incometax on taxable distributions from non-qualify-
ing trusts

withdrawal tax

further income tax

further dividend withholding payments

Again, the section refersto the Parts of the Act that
contain the detail of the relevant regimes.

Subpart BG - Avoidance

New section BG 1 contains the main aspects of the
general anti-avoidance provision and is split into two
essential components: the voiding of tax avoidance
arrangements, and the ability of the Commissioner to
counteract any advantage obtained under such arrange-
ments.

Therest of the general anti-avoidance provisionsare
contained in section GB 1 and section OB 1.

The changesin wording to the various components of
the provisions, including the referencein section BG 1
to the Commissioner being ableto “ counteract” an
arrangement, are not intended to change existing policy.
Thereference to the Commissioner’ s ability to “ counter-
act” was used intheillustrative core provisions drafted
by the Working Party on the Reorganisation of the
Income Tax Act 1976.

Subpart BH - Double Tax Agreements

Section BH 1 rewritesthe previous section BB 11, as
introduced in the 1994 Act, dealing with the overriding
effect of doubletax agreements and the provisionsthat
may be contained in adoubletax agreement.

Subsection (3) providesthat any referencein adouble
tax agreement to profits from aparticular activity shall
be read as areference to the amount that would be the
taxpayer’ snetincomeif that activity were the taxpay-
er'sonly activity. Thisisto ensure that net conceptsin
doubletax agreements are not inconsistent with the
global/gross approach.

General consequential changes

New terms and phrases

The core provisions use new termsto describe the
various components of theincometax calculation. The
new terminology is now used consistently throughout
the Act. The most common changeisto theterm
“assessableincome”, which was previously used to
reflect both gross and net concepts. In someinstancesit
was not clear which concept of income was being
referredto.

Theterm “assessableincome” has been replaced with
the more explicit terms*“grossincome”, “ net income” or

“taxableincome”, as appropriate.

Grossincomeisreferred to asbeing “ derived by” a
taxpayer. In contrast “ net income” and “taxablein-
come” aretheresult of acalculation . Accordingly, the

Act refersto the net or taxable income“ of” (rather than
“derived by”) the taxpayer.

Gross income

Section BD 1 defines grossincome as an amount
included in ataxpayer’ s grossincome under one of the
various Parts of the Act that classify amounts as gross
income. Grossincomeisnot related to aparticular
income year until itisallocated to an income year under
section BD 3 in accordance with the relevant timing
principle.

Thefollowing phrases have been used in provisions
identifying amounts as“ grossincome”:

o “XXXisgrossincome”
* “thegrossincome of any personincludes’; and
* “xxx isincluded in the grossincome of any person”.



The use of these phrasesinterchangeably reflects that
grossincome can be one, or more than one, item. As
noted above, total grossincomefor anincomeyear is
called annual grossincome.

In line with the drafting changesto the general deduct-
ibility provision (section BD 2), referencesto the
“production of assessableincome” have been changed to
the“ derivation of grossincome”. Similarly, references
to “gaining or producing assessableincome” have been
changed to “ deriving grossincome”.

Generally the Act no longer statesthe taxpayer isliable
to tax in respect of aparticular item. Thisis because the
designation of an amount as grossincome, by implica-
tion, brings the amount into the calculation of an
incometax liability.

Examples of where “ assessableincome” has been
replaced with “ grossincome” follow:

Section ED 4. Accounting for goods and servicestax -
(1) ...thegrossincome of any person shall not include -

(@) Any amount of output tax charged, levied, or calcu-
lated in respect of a supply of goods and services made
by that person:

(b) Any amount of goods and services tax payable by the
Commissioner to that person.

Section CH 3 Monetary Remuneration

All monetary remuneration derived by a person isgross
income.

Net income

The amount by which annual grossincome exceeds
annual allowable deductionsisnetincome.

An example of wheretheterm “net income” replaces
“ assessableincome” follows:

Section KC 2. Rebate in certain cases for children

In the assessment of every taxpayer (other than an absentee)
who at any time during any income year -

(a) Isunder the age of 15 years....

there shall be allowed a rebate of income tax for that
income year of the lesser of -

(d) Anamount calculated in accordance with the following
formula:

(x - y) x (15/100)
where

x isthe net income of the taxpayer for that income year ...
Taxable income

“Taxableincome” iscalculated by deducting “ available
net losses’ (see above) from “net income”.

An example of where“assessableincome” hasbeen
amended to “taxableincome” follows:

Section |G 2 Net loss offset between group companies

(2)(g)(iii) The[subvention] payment would not (otherwise
than under this subsection) be taken into account in calcul at-
ing thetaxable income of either the loss company or the
profit company; and ...

Amount

A number of provisionsinthe Act refer to net concepts
of profitsor gains, such as section CD 1, relating to

land transactions. These references are inconsi stent with
the gross approach of the new core provisions.

Theterm “any amount” has been adopted in substitution
for “profitsor gains’ to refer to the total consideration
derived by the taxpayer from atransaction. Theword
“amount” isintended to reflect that what isbeing
referred to isagrossitem. Asnoted above, thereisa
savings provision in relation to the use of theterm
“amount” in section CD 3 (the predecessor to which,
section BB 4 (a), referred to profitsor gainsfrom a
business).

Theterm “amount” isused more generally to replace
generic referencesto income except where thiswould
change the meaning of asection. “ Amount” isdefined
to include an amount in money’ sworth.

Allowable deductions

Thelegislation authorising a deduction has been
standardised. Consistent with section BD 2, the Act now
refersto an amount being “allowed asadeduction” or a
variation of that phrase. Terms such as“entitled” or
“permitted” in deduction sections have been replaced
with“alowed”.

For example:

Section DD 3. Deduction for interest where funds bor-
rowed to purchase sharesin amalgamating company -

... interest payable, in the income year in which the amal ga-
mation takes place or subsequently, on the money borrowed
will be allowed as a deduction to the other company.

Section DB 1. Certain deductions not allowed

Under the new core provisions, the allowance of deduc-
tionsisincorporated as one aspect of the calculation of a
taxpayer’ s net income. Consequently, referencesto“in
calculating the assessableincome” are redundant and
have been removed. For example, section DF 2 previ-
ously read:

Sect DF 2. Contributionsto employees' benefit funds -

(1) In calculating the assessable income of any employer
the Commissioner may allow a deduction of any amount
set aside or paid by the employer as or to afund (not being
a superannuation scheme) to provide individual personal
benefitsto employees of that employer:

That section now reads:

(1) The Commissioner may allow a deduction to an em-
ployer of any amount set aside or paid by the employer as
or to afund (not being a superannuation scheme) to
provideindividual personal benefitsto employees of that
employer:

continued on page 10
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Annual gross income and annual
allowable deductions

“Annual grossincome” and “annual alowable deduc-
tions” are, respectively, the total amounts of gross
income and allowable deductionsfor anincomeyear.
Thesetermsare only occasionally used in the Act
outside the core provisions.

Net loss/Available net losses

Theterm “loss’ in the Act previously meant one of two
things: expenditure or loss arising from a particular
event (for example, theft) or ayear’ strading loss.

Theterm “netloss” isnow consistently used when
referring to the amount by which annual allowable
deductions exceed annual grossincome. All lossesdealt
withinPart |, including pre-1997-98 | osses are termed
“net losses”.

Referencesto “alossincurred by ataxpayer” have been
changed to “anet loss of ataxpayer”. The phrase“ offset
against net income” hasreplaced “ deduct/set off against
assessableincome”.

Available net losses are, as noted above, the sum of
losses available to ataxpayer for offset, including
attributed foreign losses and specified activity losses.

Income tax liability

Under the new core provisions, taxpayers have an
“incometax liability” in respect of their “taxable
income”. When used in this context, the term “income
tax payable” has been changed to “incometax liability”.

No change has been made where “income tax payable’
directly refersto the payment of (or the obligation to

pay) tax.

Theterminology used for the recognition of the payment
of anincometax liability isgenerally that an incometax
liability has been satisfied. A liability isfirst satisfied by
creditsthat are available to ataxpayer being “ set off” or

“credited against” that liability.

Basic rate of income tax for companies

Asaresult of the recent reduction of the tax rate on
New Zealand branch income of non-resident companies,
the phrase “rate of resident companies’ incometax” has
been replaced by “basic rate of incometax for compa-
nies’.

Other consequential changes
Hypothetical calculations

Asmentioned earlier, the core provisionsrequire that
all items of grossincome are aggregated for an income
year, regardless of their source or type. Net incomeis
calculated by deducting annual allowable deductions
from the aggregate amount of grossincome for an
incomeyear (annual grossincome). Therefore there can
be only one net income figure.

However, various provisionsinthe Act refer to a
particular type or source of net income. In order to
preserve the existing policy while conforming with the
global/gross approach, it has been necessary to adopt a
formulation for ahypothetical calculation of netincome.
The hypothetical calculation assumesthat the gross
income from one sourceisthe only grossincome of a
taxpayer.

Under section IH 1 amining company which incursa
net loss from exploration in amining licence areamay
offset the loss against net income for asucceeding
income year only to the extent that the loss does not
exceed the following amount:

grossincome derived from mining in thelicence area
- less-
expenditureincurred in deriving that income.

Mining income derived from another licence areaand
any non-mining income derived by that company isnot,
therefore, taken into account for the purposes of calcu-
lating the amount of net loss ableto be offset.

Section IH 1 has consequently been redrafted asfollows:

Section IH 1. Losses of mining companies and petroleum
miners

(1)(b) .... offset against the net income of that company to the
extent that it does not exceed the amount that would be the
net income of the company if its sole sour ce of gross
income for the year of claim was from that licence area...

Certain provisions cal culate the amount of an allowable
deduction by referenceto particular types or sources of
income. Thisquarantining isalso preserved by the same
hypothetical calculation. For example:

Section DM 1. Treatment of petroleum mining exploration
and development expenditure -

(6)(8) The petroleum miner shall be allowed deductions
under subsection (5)(b) in respect of that asset only to the
extent that the deductions do not exceed theamount that
would be the net income of the petroleum miner if the only
grossincome of the petroleum miner were from that
disposition.

This change has also been madein section DD 2
(Testamentary annuities charged on property) and

HI 4(2) (Tax in respect of Maori authoritieswith 20 or
fewer beneficiaries).

The same principles apply to determine the amount of
income tax payable on income from a particular source.
Intheseinstancesit has been necessary to providea
hypothetical calculation of aperson’sincome tax
liability. For example,

Section LC 4 Foreign tax credits - controlled foreign
companies

(4) Any person ... isentitled to set off that credit against the
person’sincome tax liability -

(a) For that income year, to the extent that it does not
exceed theamount that would bethe person’s
income tax liability for that year if the person did
not have any grossincome for that year other than
attributed foreign income. ...



Provisionsthat previously referred to assessableincome
as anet concept before taking into account deductionsto
which the section applies, now use aformulation such
as“the amount that would but for this section be the net
income’”.

For example:

Section DJ 4. Giftsof money by companiesnot closely
held -

... the amount of the deduction allowed under this section -

(a) Inrespect of the aggregate of all gifts made in that income
year by any company not being a close company) to any
one donee, shall not exceed the greater of -

(i) 1% of theamount that would but for this section be
the net income of the company; ...

Similarly:

» Thededuction allowed to aMaori authority under
section DI 2 (deduction for donationsto Maori
associations) isexpressed as not exceeding 5% of the
amount that would be the net income of the M aori
authority in the absence of this section.

» The net schedular flavour of section DI 3 (2) (treat-
ment of expenditureincurred by a superannuation
fund if itsfunds are invested in another superannua-
tion fund) has been removed by characterising the
amount of the allowable deduction to the second
superannuation fund by reference to notional taxable
income of the second superannuation fund.

“Notwithstanding”

The core provisions provide all the essential rulesfor
the calculation of an incometax liability and form the
basisfor the application of later Parts of the Act. For
instance, for expenditure or alossto be an allowable
deduction it must satisfy the general deductibility rulein
section BD 2 or therulein that section defining allow-
able deductions by reference to whether they are alowed
inalater Part. Accordingly, the Act no longer contains
the phrase “ notwithstanding anything in section BB 7"
(the predecessor to section BD 2). See section DB 1
(Certain deductions not allowed).

Asanother example, section DI 3 (Expenditureincurred
by superannuation funds) previously applied “ notwith-
standing section BB 8 (8)". Section BD 2 (2)(e) ex-
cludes acapital amount from theterm “allowable
deduction”, unlessit isallowed as adeduction under
either Part D or E. Thereforeit is not necessary to
overridethe capital deduction prohibition in specific
deduction provisions.

Provisions that replicate the core provisions

Asnoted above, the changes confirm the Court of
Appeal’sdecisionin CIRv Inglis (1992) 14 NZTC
9,180: if any profits or gainsfrom atransaction would
have been taxable under the Act, any losses are deduct-
ible. Thisis becausethetotal consideration derived from
the sale of property isincluded in grossincome and the
cost of that property isidentified asan allowable
deduction.

Consequently, in addition to the changes made to the
land, personal property and other “revenue account
property” provisions as discussed below, provisions
dealing with losses by reference to what the treatment
would beif aprofit had arisen have been removed. For
example:

* Theproviso in paragraph (c) of section DD 1 (Certain
deductions not allowed - rents, interest, and premises)
previously stated that in the case of adisposal of
premises, the deduction for aloss would not be denied
if acorresponding profit would have been assessable.

» Sections|E 1 (5) and IG 2 (1)(c) previously provided
that atax lossis not availableif no grossincome has
been derived, asin the case of non-residents.

Terminating provisions

The core provisionslegislation will apply from the
1997-98 income year. The approach taken to amending
terminating provisionsisto amend only those that have
application in the year the core provisionswill apply. In
the case of provisionsthat have historical application
only, the old terminology isretained.

Consequential amendments

to Part C - Income Further Defined

Subpart CB - Exempt income

The new term “exempt income” isused in Subpart CB
for consistency with section BD 1 (2) of the core
provisions, which excludes* exempt income” from the
meaning of grossincome.

Section CB 1 (Exempt income - interest) incorporates
changesthat areillustrative of the changesto all the
provisionsin Subpart CB. It employsthe new term
“exempt income”, which has been adopted to replace
referencesto items (or persons?) that were previously
“exempt fromtax”.

2. See section CB 14.

Section CB 1 also introduces anew formulation at the
beginning of each section that exemptsan item from
tax. It reads: “to the extent that in the absence of this
section the following amountswould be grossincome,
they are exempt income”. This ensuresthat thereisno
overlap between items of exempt income and capital
gains. Itisalso intended that the exempt items are gross
amounts.

Section CB 1 further illustrates achange which has
occurred frequently throughout the consequential
amendments: the referenceto “income derived” has
been replaced with aspecific reference to the character
of theincome being referred to. For example, in section
continued on page 12



frompage 11

CB 1 (b), “income derived” hasbeen replaced with
“interest on post-war creditsderived”. Similarly,
referencesto “income derived by aperson” throughout
the consequential amendments have often been replaced
by “any amount derived by aperson”. See, for example,
section CB 2 (1)(c) (Non-residents’ exempt income).

Section CB 4 (1)(k), which provided for a$1,000
exemption for non-profit organisations, has been
repeal ed and replaced with a$1,000 deduction provi-
sionin Part D (limited to the amount of net income of
the organisation - see section DJ 17 (Non-profit bod-
ies)). For consistency with the global/gross approach,
thereferenceto “exempt income” should beto agross
amount since exempt incomeislimited to amounts that
would otherwise be grossincome. Hence, it is not
possibleto have net amounts as exempt income. To
draft the provision on agrossincome basiswould
effectively deny non-profit organisations adeduction for
the portion of expenditure that wasincurred in relation
to their exempt income. Thisisnot the current policy.
Theredrafting of this provisionisachangein mecha-
nism only and involves no changeto the actual tax
position of non-profit organisations.

The proviso to section CB 8 (1)(b) (Certainincome
from Niue exempt) replaces“income or gains derived”
with “any amount derived” . Subsection (1)(b) provides
that no dividends are exempt income under that para-
graph to the extent that those dividends constitute
distribution of any amount derived by the company from
sourcesin New Zealand. The substitution of the word
“amount” does not alter the capital/revenue boundary
inherent in the section: theintroductory words of
section CB 8 limit the exemption available in subsection
(2)(b) to itemsthat would otherwise be grossincome, in
this case dividends paid by certain New Zealand
companies deriving profitsfrom Niue to non-residents.
The intention of the proviso isto ensure that the
exemption provided under the section does not extend to
companiesthat derive some profitsfrom New Zealand
sources. Thewords“income or gainsfrom New Zea-
land” are used in the generic sense (asin profitsfrom
New Zealand) rather than in atax sense. Consequently,
the changes have not altered the application of the
section.

In section CB 12 (Exempt income - employee allow-
ances and expenditure on account of an employee), the
phrase“ deductiblein calculating the employee’'s
assessableincomefor any incomeyear” hasbeen
replaced by the phrase “ an allowable deduction to the
employee”. Thisillustrates two generic changeswhich
are consequential to the enactment of the core provi-
sions:

» Theremoval of theterm “ assessableincome”.

» The use of new terminology for allowing adeduction
or providing that an amount isdeductibleis“allowed
asadeduction” for consistency with Subparts BC and
BD of the core provisions.

Section CB 12 also removesthe referenceto section

DE 1 (formerly Deduction for expenditure or loss
incurred in production of income from employment),
and replacesit with areferenceto section BD 2 (2)(c) of
the core provisions (Exclusion from allowable deduc-
tionsfor expenditure incurred in deriving income from
employment).

Subpart CC - Compensation,
Benefits and Grants

All provisionsin Subpart CC have been placed ona
gross basis so that compensation payments and benefits,
paymentsto former service employees, and the labour
portion of the forestry encouragement grant are gross
income.

Section CC 1 (Certain compensation, benefits, and other
payments are grossincome) now begins: “ The gross
income of any person includes’. This phrase and the
phrase “isincluded in the grossincome of any person”
have frequently been added to provisions designating
amounts or items as “grossincome”.

Subpart CD - Activities in the
nature of trade

A number of significant changes have occurredin
Subpart CD. Subpart CD now containsthe core assess-
ability provisionsrelating to business and personal
property. Sections CD 3 (Business), CD 4 (Personal
property) and CD 5 (Grossincome according to ordi-
nary concepts) replace theformer sectionsBB 4 (a), BB
4 (c) and BB 4 (d) respectively. In linewith the core
provisions, all the sectionsin Subpart CD have been
placed on agrossbasis.

Section CD 1 (Land transactions) illustrates two generic
changes which are conseguential to the enactment of the
core provisions:

* First, thewords“unless (or save so far as) express
provision ismadein this Act to the contrary” have
generally been omitted (see also section CG 1, for
example). The accepted rules of statutory interpreta-
tion, the new interpretation provisionin Part A
(section AA 3 (1)) and the ActsInterpretation Act
1924 generally make this phrase redundant.

 Second, as mentioned above, generic referencesto
“profitsor gains’ have for the most part been replaced
with asingular referenceto “any amount” placing the
section on agross basis.

Section CD 3 providesthat an amount derived from a
businessisnow “grossincome” . Cases such as Califor-
nian Copper Syndicatev Harris(1904) 5 TC 159 and
more recently CIRv City Motor Service Ltd [1969]
NZLR 1010 have established the common law principle
whereby the assessability of business profitsin an
incometax statuteisdetermined by focusing on whether
thereceipt in question is derived from the current
operations of abusiness. Accordingly, the use of the
term “amount” instead of “ profitsor gains” should not



disturb the application of thisprinciple. A savings
provision has, however, been inserted in section 2 of the
Taxation (Core Provisions) Act for the avoidance of
doubt on the matter. It states that the use of theword
“amount” in section CD 3isnot by itself intended to
change whether an amount derived by aperson istaken
into account or disregarded in calculating the person’s
incometax liability for anincomeyear.

The changesto section CD 4 involve substituting the
words “amount derived from the sale ... of personal
property” for the existing terminology of “ profit or gain
derived from the sale ...of personal property”. A provi-
sion has also been included in Part D that has the effect
of authorising adeduction for the cost of that property
under the general deductibility provisions.

Section CD 5 (Grossincome according to ordinary
concepts) replacesthe former section BB 4 (d). Section
BB 4 (d) included in assessableincome “income derived
from any other source”. The Act did not contain an
exhaustive definition of assessableincome, instead
determining assessable income on an inclusive basis by
listing (for example, under the former section BB 4) the
principal sources of income assessable under the Act. In
order to maintain, in substance, an inclusive definition
of income under the global/gross approach, section

CD 5 has been included to provide that the gross
income of any person includes “any amount that is
included in grossincome under ordinary concepts’.
Thisensuresthat where any transaction givesriseto an
amount that is of anincome nature, that amount will be
grossincome even where that amount would not
otherwise fall within the scope of any other specific
grossincome provision. The comment was made at
page 17 of Taxation (Core Provisions) Bill - Commen-
tary on the Bill, December 1995 that the intention of
this changeisto ensurethat the courts “ recognise and
giveeffect to the full scope of theincome concept”.

A general provision applying to revenue account
property has been inserted in Part D to ensure adeduc-
tion for cost under the general deductibility rulein
section BD 2. Any specific deduction provisions have
been relocated to Part D (for example, former subsec-
tionsCD 1 (5), (8) and (9)).

Relevant to the sectionsin subpart CD istheinsertion
in Part E of anew matching provision which requires
the allowabl e deduction for the cost of the property to be
deferred until the later of, disposition of the property, or
derivation of grossincome from the disposition (see
comment under section EF 2).

Subpart CE - Investment and land
income

The provisionsin Subpart CE have been placed on a
gross basisand any related deductibility provisions
contained in this Subpart have been relocated to Part D.

For example, new section CE 3 (1)(a) providesthat the
grossincome of any person includesthe amount re-
ceived on the redemption of acommercial bill. Com-

mercial billsare, therefore, revenue account property as
that term isdefined in section OB 1. The corresponding
allowable deduction for the cost of the commercial bill
wasformerly contained in old paragraph CE 3 (1)(a).
Now, wherethe commercial bill isnot afinancial
arrangement to which the accrual rules apply, the cost
of the commercial bill will be an allowable deduction
under section BD 2 (1)(b)(i) or (ii). New section DJ 13
prevents any such expenditureincurred by ataxpayer as
the cost of revenue account property being prohibited
from deductibility by the capital exclusion of section
BD 2 (2)(e). The cost of the commercial bill will also be
subject to the allocation rules set out in section EF 2.
Finally, section DJ 16 providesthat for the purposes of
determining the deduction allowed for the cost of a
commercial bill, the taxpayer istreated as having
acquired it at acost equal to itsvalue on the date of
acquisition.

Section CE 4 (Amounts remitted to be grossincome)
has been inserted to replace the former section BB 5
(Amountsremitted to be taken into account in comput-
ing income). This new section deems any expenditure or
lossincurred by the taxpayer and allowed as adeduc-
tion, that is subsequently cancelled or remitted, to be
grossincomein theyear in which it was remitted or
cancelled.

Subpart CF - Dividends

Section CF 1 providesthat the grossincome of any
person includes“all dividends’. Other minor changes
have been made to the dividend rulesto ensure consist-
ency with the core provisions. For example:

* Sections CF 2 (9) and (10) (Meaning of term “divi-
dends") have been amended so that if dividends are
subsequently repaid to the company the Commis-
sioner may amend the assessment of the “income tax
liability” of the shareholder accordingly.

* Section CF 2 (15)(a)(ii) replacesthe phrase “rate of
resident companies' tax” with the phrase “basic rate
of incometax for companies’ (see general consequen-
tial changes above).

» Sections CF 3 (1)(ia)(iii) and (j)(iii) (Exclusionsfrom
term “dividends”) referred to dividends for which a
person has been “assessable and liable for tax”. This
isreplaced with “isincluded in grossincome”. Any
amount that isgrossincomeis, by implication,
assessable for incometax.

* Section CF 3 (7) has been re-structured and re-drafted
so that it no longer refersto “ profitsor gains’. The
changes are not intended to alter the application of
the section.

* Section CF 6 (1) (Amount of dividend includes credits
and certain foreign tax) deletes“ for the purposes of
determining the amount of income derived by a
person” becausethe core provisionsexplicitly deter-
mine the amount of grossincome of aperson.

continued on page 14
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Subpart CG - Attributed foreign
income

Section CG 1 providesthat attributed foreign income
and foreign investment fund income are grossincome.

Section CG 11 (5)(b)(ii) (Branch equivalent income
calculation), relating to the adjusted base price of
financial arrangements, replaces " accrued expenditure”
with “expenditure deemed to beincurred” and replaces
“accrued income...less consideration received by the
holder” with “grossincome”. This ensures consistency
with the consequential amendments made to Subpart
EH (Financial arrangements).

Subpart CH - Employment-related
income

A new section CH 3 (Monetary remuneration) has been
added. Thisreplacesthe former section BB 4 (b) and
providesthat all monetary remuneration derived by a
person isgrossincome.

Subpart CI - Fringe benefits

Section CI 3 (2)(b) (Vaue of fringe benefit) replaces
“amount of income” with “amount of grossincome”.
Also, the “amount accruing from that loan” has been
replaced in that section with the “ grossincome accruing
from that loan” . Thisclarifiesthe type of incomethat is
being referred to and makes the terminology of the
section consistent with core provisions.

Section CI 9 (Application of fringe benefit tax provi-
sions) has been removed as section BE 1 (4) (Fringe
benefits) makesthe section redundant.

Income from minerals, timber, or flax

The former section CJ 1, dealing with anet concept of
profit or gain in relation to the extraction or sale of
timber and minerals, has been split into itsincome,
expenditure and timing components. Theincome
component has been retained in Part C. The effect of the
phrase “reduced by the cost of those minerals or of that
flax or timber” and the proviso to section CJ 1 has been
relocated to Part D (see section DJ 13, which provides
that the cost of “revenue account property” (asdefined
in section OB 1) isnot acapital cost to which section
BD 2 (2)(e) applies. See aso Part E (including the new
section EF 2) in relation to timing).

Group companies

Theformer section CK 1, relating to companieswithin
agroup and the recharacterisation of profit as assessable
income, has been split into itsincome and deduction
components. The related deductibility provisionis
section DI 4.

Life insurer income

Theformer section CM 1 (Assessableincome of life
insurers) provided for anet schedul ar taxation regime
for lifeinsurance companies. Itisrepealed, sincethe
regime has been significantly restructured to enable the
lifeinsurance rulesto fit within the global/gross frame-
work.

New section CM 3 (Exclusionsfrom lifeinsurer’ sgross
income) preservesthe tax treatment of lifeinsurance
premiums and reinsurance claimsreceived by life
insurers as not being of ataxable nature. These were
exclusionsfrom the“itemi” intheold CM 3 formula.
Thelifeinsuranceregimeis, therefore, no longer acode
that existsindependently of the core provisions. This
change does not involve any changeto the existing
policy.

The deduction provisionsin the life insurance regime
arenow all located in Part D. For example, section

CM 4 (Adjustment for superannuation policiesin
respect of property acquired before 1 April 1988)
provided adeduction for lifeinsurers, and has been
relocated to Part D (see section DK 3C). Section CM 11
(Certain property not trading stock) has also been
relocated to Part D as section DK 3E.

New sectionsCM 5, CM 6, CM 7 respectively deem
“mortality profit”, “ premium loading”, “ discontinuance
profit” to be grossincome. In section CM 12 certain
amountsrelating to full reinsurance are deemed not to
be grossincome. Thisis consistent with the change to

section CM 3.

Section CM 9, which prohibited double deductions, is
repeal ed because the schedular nature of the regime has
been removed and because section BD 4 (4) providesa
prohibition on double deductions.

Section CM 10 (Sales or disposals of property) is
substantially amended to treat as grossincome all
consideration derived from property subject to the
section. Thetiming of the deduction for the cost of the
property isdealt with in Subpart DK. Subsection (4) is
relocated to Part E as section EG 19 asthis subsection
relatesto the depreciation rules.

The calculation for policyholder incomeis performed
under section CM 15 (Policyholder base income or [0ss)
istermed “the policyholder base calculation” . Policy-
holder incomeis deemed to be grossincome (and is
included by definition within schedular grossincome).
A policyholder net loss may only be deducted in accord-
ancewith sections |l 1 and Il 2 because of the separate
basic rate of incometax for “ schedul ar taxableincome
in respect of policyholder income” (see clause 1 of Part
A of Schedule 1). Former sections CM 15 (3) and (4)
have been relocated to section CM 18 (Transfer of life
insurance business).




Consequential amendments to Part D -

Deductions Further Defined

Loss on disposal of premises

Paragraph (c) of section DD 1 deniesadeduction for a
lossin relation to the demolition, destruction or disposal
of premises. Asnoted above, the proviso stated that in
the case of a disposal, the paragraph would not apply if
acorresponding profit would have been assessable.

The effect of the proviso is achieved by the core provi-
sions: deductionsin respect of adisposal transaction
producing alosswill be allowed if aprofit from the
transaction would have been liable to tax. The consid-
eration in respect of the transaction isincluded in gross
income and the cost of the transaction is separately
included in allowable deductions. The proviso has,
therefore, been removed as unnecessary.

If aprofit from the transaction would not have been
liableto tax, the consideration in respect of it would not
beincluded in grossincome, and no corresponding
deductionswould, therefore, be allowed. Thereference
totheterm “disposal” is, therefore, also unnecessary as
itseffect isinherent in the core provisions. The decision
in Lyttelton v CIR® confirmsthat “ disposal” isdistinct
from demolition: abuilding cannot be* disposed of” by
demolition because disposal carrieswith it connotations
of sale, assignment or transfer.

Expenditure incurred by employees

Subsection (1) of section DE 1 isrepealed asthe
exclusion for expenditurein relation to income from
employment isnow contained in section BD 2. Section
DE 1isnow titled Depreciation for asset used in
employment.

Group companies

Section DI 4isanew deductibility provision required as
aresult of separating theincome and deduction compo-
nents of section CK 1, relating to companieswithin a
group and the recharacterisation of profits as assessable
income. Section CK 1 treated the profit of awholly-
owned group of companiesasif the group of companies
were one company. Section DI 4 providesthat when any
company in awholly-owned group derivesgrossincome
under section CK 1, adeduction isallowed for the cost
relating to that grossincome. The allowable deduction
ismatched to the year of allocation of grossincome, in
line with the effect of the former “profit” terminology.

Expenditure of trustees

New section DI 5 (Taxpayer who derives beneficiary
income) denies beneficiaries deductionsin relation to
expenditureincurred by atrustee in deriving beneficiary
income. Thisisnot intended to change current policy.

3. HC (ChCh) 17 May 1996, at 28.

The need for the section arises from the definition of
“beneficiary income” as grossincome derived by the
trustee to the extent that it isvested in or paid to
beneficiaries. The new section isintended to remove any
doubt on the point.

New section DI 6 (Expenditureincurred by trustee)
ensures that the deduction is available to the trustee (see
also the commentary under Subpart HH).

Bad debts, share losses, indemnities

Under paragraph (b) of section DJ 1 ashareloss
deduction isdenied if the benefit of theloss has already
been taken under the grouping rules - alossin this
sense does not fit within the global/gross approach. This
has been dealt with by referring to adeclinein the value
of the shares and by differentiating between unrealised
and realised losses. Thelatter are expressed asbeing
where grossincome in respect of the sharesislessthan
the deduction (if any) allowed for the cost of the shares.

Irrecoverable book debts

Deductions under section DJ 2 (Deduction from estate
income of irrecoverable book debts) were previously
allowed first against trustee income and any balance
against certain income of abeneficiary. The net
schedular aspect of the section has been removed by
placing the emphasis on the person obtaining the
deduction, rather than on an offset against particular
income.

Gifts of money

The amount of the deduction for charitable donations by
companies under section DJ4 (Gifts of money by
companies not closely held) wasformerly based in part
on the assessable income of the company. Thereference
to assessable income has been changed to net income,
which clarifiesthe previoustreatment.

Patent expenses

Some minor drafting changes have been made to section
DJ6 in addition to consequential changesto the section.

Asthe section could apply both before and after the
1997-98 income year, paragraph (b) refersto “ gross
income or assessableincome”.

Cost of revenue account property

New section DJ 13 has been inserted as part of the
separation of the following sectionsinto their income,
deductions and timing components:

continued on page 16



from page 15
* section CD 1 (Land transactions)

* section CD 4 (Personal property)
* section CE 3 (Commercial bills)
* section CJ 1 (Incomefrom minerals, timber or flax).

Section DJ 13 dealswith the deductibility of expendi-
ture on “revenue account property”, which isdefined in
section OB 1 as* property... in respect of which any
amount derived on disposition would be grossincome”.
Rather than allowing a specific deduction, section DJ 13
ensuresthat deductibility isnot excluded by reason of
the prohibition on expenditure of a capital nature under
section BD 2 (2)(e). Deductibility of the cost of revenue
account property is, therefore, provided for by acombi-
nation of sectionsBD 2 (1)(b) (the general deductibility
provision) and DJ 13.

There has been some concern about whether the treat-
ment of the cost of minerals has been affected. Inland
Revenue' spolicy as set out in Chapter 19 of our old
series Technical Rulingsisnot intended to be affected
by the Core Provisions Act.

Other deductions for revenue
account property

New sections DJ 14 to DJ 16 and section DL 1 deal with
other deductionsin relation to revenue account property.
They areintended to preserve existing deductionsin
respect of certain land transactions, dispositions of
personal property, commercial billsand timber.

Section DJ 14 (Expenditure on acquiring land) provides
adeduction, limited to the amount of profit, if amounts
are brought into tax in respect of the sale of land
because of profit being attributable to zoning changes.
The corresponding grossincome sectionisCD 1 (2)(e).

Subsection (3) of section DJ 14 dealswith the amount
that isallowed as adeduction in relation to development
work of other than aminor nature. Section CD 1 (2)(g)
corresponds. It preservesthe deduction for market value
of theland at the time of the commencement of the
undertaking of the scheme by deeming thereto have
been asale to an unrelated third party, and
reacquisition, at market value.

Section DJ 15 (Expenditureincurred in acquiring
personal property) preservesthe deduction for market
valuein respect of undertakings or schemesto which
the third limb of section CD 4 (profit making undertak-
ings or schemes) applies.

Section DJ 16 (Expenditureincurred in acquiring
commercial bills) determinesthe amount of the deduc-
tion allowed in respect of the acquisition of acommer-
cial bill from another person. The deemed acquisition
cost isthe value on the date of disposition.

Consistently with the changesto section CB 4 (1)(k),
noted above, section DJ 17 (Non-profit bodies) converts
the $1,000 exemption for non-profit bodies previously

provided for in section CB 4 (1)(k) to an allowable
deduction of the lesser of $1,000 or anon-profit body’s
netincome. The referenceto net income clarifies
existing policy.

Deductions for life insurers

New sections DK 3to DK 3E, relating to lifeinsurers,
contain the deduction provisions which correspond to
theincome provisionsin Subpart CM and arerequired
asaresult of removing the schedular nature of thelife
insuranceregime.

Forestry expenditure

Section DL 1 (Cost of timber) containsthe deductibility
provisionsrelating to forestry expenditure. These
include the deduction for planting and maintaining
trees, the specific deductionsfor overheads, weed and
pest control under subsection (3), the deduction for
access tracks and the restrictions on deductibility for
cost of timber if timber is sold to an associated person.
They do not include the deduction for cost of timber
itself, whichis provided in the deduction for cost of
revenue account property in section DJ13.

Petroleum mining expenditure

The petroleum mining regime had some schedular
aspectsrelating to deferred deductions on seal and
abandonment and to salesto associated persons. Minor
changes have been madeto section DM 1 (Treatment of
petroleum mining exploration and devel opment ex-
penditure) to conform with the global/gross approach.

Mineral mining expenditure

Subpart DN, which related to mineral mining expendi-
ture, isrepealed and replaced as significant drafting
changesto the regime were necessary, primarily to
bring it into line with the global/gross approach. The
changes areintended to preserve existing policy. The
main features of the new Subpart are:

* Because of the overriding effect of the core provisions,
provisionsthat treat the mineral mining regime asa
code, or asoverriding therest of the Act, such asthe
former sectionsDN 1 (1) and (3), have been repealed.

» Theformer section DN 1 (5)(a) provided that mining
expenditure was deductible first against mining
income and then to the extent of two-thirds against
other income. The subsection isreplaced with anew
provision providing that if amining company has
allowable deductionsthat exceed itsgrossincome
from mining, it may include those deductionsin its
annual allowable deductions only to the extent that
they do not exceed the lesser of

— two-thirds of the“ mining outgoing excess’
(defined in section OB 1 to mean expenditure
relating to mining, less mining income); and



— thecompany’ s grossincome other than from
mining, less allowable deductionsincurredin
deriving that grossincome.

» Under the global/gross approach, the former section
DN 1 (5)(b), dealing with non-mining expenditure
and the order of offset, was considered unnecessary
given that thereisno limit on the amount that can be
deducted. This provision has, therefore, been re-
moved.

* Paragraphs (a) and (b) of section DN 1 (17), which
give the Commissioner certain powersto deal with the
situation where an offset against either mining or
non-mining income places the taxpayer at adisadvan-
tage, arerepealed asthey relate to the time when there
were differential rates of tax for mining and non-
mining income.

» Section DN 2 dealswith amountsfrom the sale of
mining shares. The section has been redrafted to
removethereferenceto profits, in line with the
global/gross approach.

» Changesin section DN 4 to the treatment of amining
outgoing excessfor aresident mining operator follow
thosein section DN 1 for mining companies.

Attributed foreign losses and foreign
investment fund losses
A new subpart DP has been inserted to allow a deduc-

tionin theyear incurred for attributed foreign losses and
foreign investment fund losses.

Under section DP 1 apersonisallowed adeduction for
an attributed foreign loss of the lesser of theloss or the
total of thefollowing, arising from the same jurisdiction

astheloss:

* any attributed foreign income

« any foreign investment fund income cal culated under
the branch equivalent method.

Section DP 2 appliesto aforeign investment fund loss

calculated other than under the branch equivalent

method. Thelossisallowed as adeduction to the extent

that it does not exceed the total of:

* any foreign investment fund income cal cul ated other
than under the branch equivalent method

* theexcess of theloss over that income to the extent
that the excess does not exceed thetotal of that
income derived by the person in any previousincome
years.

Section DP 3 providesthat section DP 1 applieswith
certain modificationsto aforeign investment fund loss
calculated under the branch equivalent method.

These new sections replicate the current treatment of
attributed foreign losses and foreign investment fund
lossesin Part | (treatment of net losses). However, they
clarify that the offset isin effect against agross amount
of income.

If thelossisnot fully absorbed it can be carried forward
and dealt with according to Part | as either an “attrib-
uted foreign net loss” or a“foreign investment fund net
loss” (both defined in section OB 1).

Consequential amendments to Part E -
Timing of Income and Deductions

Throughout the Act, referencesto “ apportion” and
“attribute” are changed to “allocate” wherethey are
used in atiming sense (see section EB 2 (1), for exam-
ple). Theuse of theword “ alocate” followsthe new
general timing rulein section BD 3 of the core provi-
sions. Also, referencesto “any incomeyear” when
referring to grossincome have been omitted where
timing is not afactor. Further, thewords*“in calculating
the assessable income derived [by acompany] in any
incomeyear” have been omitted, because under the core
provisions an allowable deduction will be allocated to
anincomeyear and included in annual allowable
deductions. It isthe amount of annual allowable deduc-
tionswhich is subtracted from annual grossincome (see
section EG 1, for example).

Income credited in account or
otherwise dealt with
Subpart EB setsout how grossincomereceivedin

advance or in anticipation isto be allocated to an
incomeyear. Section EB 1 (Amounts credited in

account or otherwise dealt with) now appliesthe
derivation rulesto generic “amounts’ instead of “in-
come”. Thischangein terminology is not intended to
change policy but is consistent with the use of ageneric
concept of “income” under the previous section EB 1.

Consequences of change in
accounting practice

Section EC 1 (Adjustment for incorrect accounting
practicein previousyears) has been substantially
redrafted. Previously, section EC 1 applied to assessable
income from abusiness. Thisisinconsistent with the
global/gross approach, in which all sources of income
for aparticular year are aggregated for tax purposes. In
essence, the section asredrafted gives the Commissioner
power to adjust the grossincome or alowable deduc-
tions of ataxpayer from abusiness. Moreover, if an
adjustment made by the Commissioner resultsin an
increase in net income of $1,000 or more, the taxpayer
hasthe ability under section EC 1 (4) to elect that the
amount of the adjustment be allocated equally between
continued on page 18
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that year of adjustment and the three subsequent (or
preceding) years. The amount so alocated is deemed to
be grossincome derived in those years.

Trading stock

Section EE 1 (Valuation of trading stock, including
livestock) has been amended to separate out the income
and deduction components of the trading stock regime.
Section EE 1 (8) includesthe value of ataxpayer’s
trading stock at the end of an income year in gross
income. Section EE 1 (9) providesthat the opening
value of the taxpayer’ strading stock isallowed asa
deduction for that income year.

Accrual expenditure

Section EF 1 (Accrual expenditure) isamended by
replacing subsections (1) and (2) with anew subsection
(1) using the new core provision terminology. It pro-
videsthat if aperson hasincurred accrual expenditure,
that expenditureisallowed as adeduction and the
unexpired portion of that expenditureisincludedin
grossincome of the person for that incomeyear. The
amount of that unexpired portion will then be allowed
asadeduction in the next incomeyear.

Matching provision

The assessability provisions (including sections CD 1,
CD 3 and CD 4 have been amended to apply explicitly
to grossitemsrather than to “ profitsor gains’ from a
business or from property transactions. An allowable
deduction is separately authorised for the cost of the
property under sectionsDJ13 and BD 2. Thishas
necessitated the insertion of an explicit matching
reguirement for dispositions of revenue account prop-
erty. Section EF 2 (Matching regime for cost of revenue
account property) requires deductionsfor the cost of
certain revenue account property to be deferred until the
later of:

* theyear of disposition of the property; or

* theyear grossincomeisderived from the disposition
of the property.

If the grossincome from the disposition isderivedin
more than oneincome year, the corresponding all ow-
able deductions must be proportionately allocated to
each of those years. Each year’ sallocation of allowable
deductionsisbased on the “ proportion of the allowable
deduction which the grossincome derived in that
incomeyear represents as a proportion of thetotal gross
incomein respect of the disposition” (section EF 2 (3)).
If that total grossincome cannot be identified with
certainty, subsection EF 2 (4) requiresthe allocation to
be on the basis of what the taxpayer “ reasonably expects
to derive from the disposition”. This change enables
taxpayersto calculate their incometax liability (and file
areturn accordingly) on the basis of areasonable
estimate. Section BD 4 ensures, however, that the total

allowable deductions do not exceed the amount of
expenditureincurred.

Without an explicit matching requirement, the legisla-
tion would, on the face of it, allow taxpayersto deduct
the cost of revenue account property at the time of
purchase rather than at the time of sale. Thiswould
produce a mis-match between the expenditure incurred
and theincometo which it relates. The insertion of
section EF 2 isnot considered to be apolicy change,
however, asvarious decisions of the courtshavere-
quired such matching. In Murray Darnill Ltd v TRA
(N0 2) 1994 16 NZTC 11, 126 and Garwen Holdings
Ltdv CIR(1995) 17 NZTC 12,396, the courtsinter-
preted the Act as requiring taxpayersto match their
expenditure with the consideration derived from
property transactions by adopting acommon law trading
stock approach. Further, the accrual expenditurerulein
section EF 1 was applied to aland transactionin
Thornton Estates Ltd v CIR (1995) 17 NZTC 12,230.

Section EF 2 will not apply to property held on revenue
account that is subject to the trading stock rules, the
accrual expenditure rules, the accrual rules applying to
financial arrangements, or the specified leaserules.

Depreciation

Depreciation deductions are now “deductions allowed
on account of depreciation” (see sectionsEG 1, EG 3,
EG 11 and EG 12).

Section EG 15 (4)(a) (Additional depreciation in respect
of certain new assets acquired of improvements made
between 16 December 1991 and 1 April 1994) is
amended for consistency with amendmentsto Subpart
CB relating to exempt income.

Financial arrangements

The changes made to this Subpart mostly involvere-
terming “income” as“grossincome” to makethe
Subpart consistent with core provision terminol ogy.

Section EH 6 (Post facto adjustment) has been amended
so that ataxpayer’s“incometax liability” rather than
the " assessableincome derived or lossincurred” is
recal culated (taking into account the substituted
amounts of grossincome or expenditure from the post
facto adjustment). Under subsection (5) the Commis-
sioner hastheright to reassess the taxpayer’ s “income
tax liability”.

Section EH 9 (f) (Application of accrualsrules) has
been amended so that interest is payablein relation to
the“incometax liability”, not the “tax on income” of
thetaxpayer. Under the core provisions, taxpayers have
anincometax liability in respect of their taxable
income. Wherethe term “incometax payable” (or “tax
onincome”) isused in this context it has been changed
to “incometax liability” for consistency with the core
provisions. However, wherethe term refersdirectly to
an obligation to pay income taxes (including withhold-
ing taxes) no change has been made.



Income equalisation

The phrase “without taking into account the value of
trading stock at the beginning or at the end of that
accounting year, and before the allowance of any
deductions under thisAct” in section El 17 (4) is
redundant as grossincome, by definition, does not
include deductions allowed.

Spreading of farm income

Significant amendments have been made to section EJ 1
(Spreading of income derived from sale or other disposi-
tion of timber) to ensurethat if ataxpayer spreads back
the grossincome derived from the sale or other disposi-
tion of timber over previousyears, the same proportion-
ate amount of the cost of the timber is spread back as
well. Thisapproach issimilar to that employedin
sections EF 2 (3) (Matching regime for cost of revenue
account property), EN 2 (3A) (Sumsreceived from sale
of patent rights) and EN 4 (2) (Spreading of gross
income derived and allowable deductionsincurred on
acquisition of land by Crown).

Livestock

Thereferenceto “incomederived” in section
EL 1 (2)(b) (Vauation of livestock generally) isre-
placed with “grossincome derived”.

Bloodstock

Significant changes have been madeto section EM 3
(Replacement breeding stock) to improve consistency
with the core provisions. For example, the term “ assess-
able gain” has been replaced by theterm “net gain”, and
definitions of “gross proceeds’, “net gain” and “value of
breeding stock” have been added to section OB 1. In
addition, referencesto theinclusion of anet amount in
grossincome have been changed. The changesare of a

drafting nature only and are not intended to affect the
application of the section.

Other gross income

Thereferencein section EN 4 (1) (Spreading of gross
income derived and allowable deductionsincurred on
acquisition of land by Crown) to the “ payment of all
incometax that isor may become payable” isnho longer
appropriate and has been changed to “ satisfaction of all
incometax liabilitiesthat have arisen or may arise”.
Theterminology for recognition of tax paid has been
changed generally so that anincometax liability is
“satisfied” whichis consistent with section BC 9 of core
provisions.

Section EN 4 has been changed substantially along the
same lines as section EJ 1 (Spreading of grossincome
derived and allowable deductionsincurred from sale or
other disposition of timber) as discussed above.

Foreign source income

Section EP 1 (Option to use foreign tax balance date)
has been substantially amended for consistency with the
global/gross approach. Thishasinvolved clarifying that
the election under subsection (1) appliesto both foreign
sourceincome and foreign expenditure (being expendi-
tureincurred in deriving that foreign source income).

In addition, clarification of the limit applying to the
electionin section EP 1 (8) has been undertaken. The
$100,000 threshold is calculated on thefollowing basis:
“if...the taxpayer’ s net incomefor theyear, but for this
subsection, would exceed $100,000 if the only gross
income of the taxpayer were foreign sourceincome”.
Thiswording retains the former inclusion of allowable
deductionsin respect of domestic expenditure relating to
that grossincomein the calculation of the $100,000
threshold.

Consequential amendments to Part F -
Apportionment and recharacterised transactions

Apportionment

Section FB 1 (Apportionment of expenditure or 10ss) is
repealed asit relates to the time when there were
differential rates of tax for dividends and other forms of
income. It consequently no longer has any practical
effect.

Recharacterisation

Section FC 3 (Dividend from share dealing) reflectsa
net schedular concept of income and has been signifi-
cantly redrafted to create consistency with the
global/gross approach.

Assignments of income

No change has been made to section FC 11. This section
refersto ageneric concept of income which would be
inappropriately restricted if described as gross or net
income.

Consolidation

Thereferencesto “ attributed foreign income” and
“foreign investment fund income” in section FD 2
(Interpretation) have been removed asthey areimplicit
intheterm grossincome. Referencesto “ attributed
foreignloss’ and “foreign investment fund loss” are
continued on page 20
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replaced with “ attributed foreign net loss” and “foreign
investment fund net loss”. Referencesto “loss” are
replaced with referencesto “net loss’ where appropriate.

Theterm “profit or gain” in section FD 10, dealing with
transferswithin a consolidated group, has been replaced
with “grossincome”. The deduction inherent in the
term “profit or gain” isallowed under the new general
deductibility provision, section BD 2 (1)(b)(i) and (ii). It
was, therefore, considered that a separate deductibility
provision was unnecessary.

Amalgamation

In section FE 4 (Amalgamated company to assume
unexpired accrual expenditure, and grossincome of
amalgamating company), theterm “profit or gain” is
replaced by theterm “amount”, thelatter being agross
concept. Again, deductionsinherent in theterm “profit
or gain” are provided by the new core general deduct-
ibility provision, section BD 2 (1)(b)(i) and (ii), so a
separate deductibility ruleisnot necessary.

Thin capitalisation

Sections FG 3, 4 (2) and 8, containing the new thin
capitalisation rules, have been consequentially amended
to make them consistent with the core provisions.

Consequential amendments to Part G -
Avoidance and non-market transactions

Avoidance - general

Referencesto incomein the detailed part of the general
anti-avoidance provision, section GB 1 (Agreements
purporting to alter incidence of tax to bevoid), have
been changed to referencesto grossincome, allowable
deductions and net losses, as appropriate. Thisisnot
intended to change the ambit of the section.

Section GB 1 should be read with section BG 1 of the
core provisions, which providesfor the voiding of tax
avoidance arrangements and the Commissioner’ s power
to counteract such arrangements.

The previous section BB 9 has partially been replaced
with adefinition of “tax avoidance arrangement”. Tax
avoidance arrangement means:

“an arrangement, whether entered into by the person affected
by the arrangement or by another person, that directly or
indirectly-

(a) Hastax avoidance asits purpose or effect; or

(b) Hastax avoidance as one of its purposes or effects,
whether or not any other purpose or effect is referable to
ordinary business or family dealings, if the purpose or
effect isnot merely incidental:”

The minor changesto existing wording are drafting
changes only and are not intended to affect the existing
interpretation.

Thedefinition of “tax avoidance” in section OB 1 has
not been materially altered.

Avoidance - specific

Section GC 19 (c), which providesfor the general anti-
avoidance provision to apply to resident withholding
tax, has been amended to make it consistent with the
amended section GB 1.

Non-market transactions

Consequential changesto section GD 3 (1), dealing
with excessive remuneration to relatives, have been kept
to aminimum asthe section islargely concerned with
genericitems of profit, income or loss.

GD 10 (2) now providesthat section GD 10 (L easesfor
inadequate rent) applieswith respect to any leased
property only and to the extent that it is used by the
lesseein the derivation of grossincome or exempt
income. The previousreferencewasto “income” which
could encompass both types of income.

New section GD 13, containing the new transfer pricing
rules, wasinserted by the Income Tax Act 1994 Amend-
ment Act (No 3) 1995. Consequential changes have
been made to the section, so that it is consistent with the
new core provisionsterminology.




Consequential amendments to Part H -
Treatment of net income of certain entities

Consolidated groups of companies

Section HB 1 (d) (Returns, assessments, and liability of
consolidated group) is amended to refer to the taxable
income of the companiesin aconsolidated group for an
incomeyear asif the companieswere asingle taxpayer.
This change was necessary asthe core provisionsrefer
only to singletaxpayers.

Insection HB 2, also relating to consolidated groups,
theterm “relevant period” is deemed to be anincome
year for the purposes of the section, to enable theterms
“grossincome”, “amount” and “taxableincome”, which

relateto an incomeyear, to be used.

Special partnerships

The special partnership regimeis schedular in nature.
This has been dealt with in the Subpart by creating
three new terms - “ partnership grossincome”, “ partner-
ship netincome” and “ partnership loss’, definedin
section HC 1 (12). Thelatter two definitionsrefer to net
income or anet loss asif the partnership were atax-
payer resident in New Zealand.

Section HC 1 (2) providesthat if aspecial partnership
sustains a partnership loss, no deduction will be allowed
to any partner for any outgoing of the partnership and
the partnership grossincome will be deemed not to have
been derived by the partners. Instead, in line with the
original intention to treat special partnership losses as
company losses, theloss may be carried forward by the
special partnership to be offset against partnership net
incomein accordancewith section HC 1 (3) to (5).

If apartnership lossis so offset against partnership net
income, section HC 1 (6) allows each of the special
partners adeduction of an amount equal to each part-
ner’ s share of the partnership loss. Thisdeductionis
intended to be offset agai nst the proportion of the
incomeincluded in each partner’ s grossincome so that
the quarantining isremoved to the extent that the
partners have income from the partnership against
which to offset theloss.

Partnerships

Section HD 1 (Assessment of partners, co-trustees, and
joint venturers) prescribes the processfor calculating
incometax liabilities of taxpayersderiving or incurring
amountsjointly. Paragraph (b) relating to partnerships
refersonly to grossincome and not allowabl e deduc-
tions of the partnership. Thisisintended to avoid any
perceived implicationsthat partnershipsand similar
bodies are tax entitiesin their own right. In line with
the Court of Appeal’ sdecisioninthe Hadlee case?, only
taxpayers can obtain deductions, and the allowable
deductions are those of theindividual partner, not of the
firm. The practice of partnershipsfiling returns of net

4. Hadlee & Sydney Bridge NomineesLtd v CIR (1991) 13NZTC 8116.

amountsis not intended to be changed, however. Thisis
dealt with more specifically in the changesto section 42
of the Tax Administration Act 1994.

Unit trusts

Under section HE 2, group investment funds were
required to file separate returnsin respect of their
category A income and category B income. Thisre-
guirement isreflected in the amended section. The
previous section also imposed theliability totax in
respect of each type of income. This schedular aspect is
now dealt within section BC 3, which requires group
investment fundsto calculate separate liabilitiesin
respect of category A income and category B income
and add those liabilitiestogether to calculate asingle
incometax liability.

Mutual associations

Therulesrelating to mutual associations provided that
rebates paid by mutual associationsto membersin
respect of member transactions were deducted from the
profit from member transactions, to the extent of that
profit.

The amount of the deduction for an income year is now
expressed in aformulaasthe lesser of:

* therebates paid by the association intheyear in
respect of member transactions

* grossincome from member transactions|ess deduc-
tionsrelating to that grossincome and distributionsin
accordance with section ME 35 (1)(a) (cash distribu-
tionswith imputation credits attached).

There was some ambiguity asto whether “ profit” meant
ataxation concept of profit or accounting profit. The
clarification in favour of ataxation concept of profit was
based on the underlying purpose of section HF 1 (Profits
of mutual associationsin respect of transactionswith
members) to allow theimputing to members of that part
of an association’ s assessableincome arising from
member transactionsthat is distributed to members by
way of rebate. It is consistent with that purpose to
interpret profit asatax concept.

Trusts

Subpart HH for the most part refersto grossincome
derived by atrusteethat is categorised astrustee income
or beneficiary income.

Pivotal to thetrust regime are the definitionsin section
OB 1 of “trusteeincome” and “beneficiary income”.

“Beneficiary income” isbroadly defined as grossincome
derived by atrustee of atrust to the extent that it is
vested in the beneficiary or ispaid or applied within

6 months after theincome year for the beneficiary’s
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benefit. Thewords “to the extent that” areintended to
reflect that deductions may be taken by thetrustee. The
definition has a so been amended to include amounts
that vest to abeneficiary that would have been gross
income of thetrusteeif any settlor of the trust had been
resident in New Zealand.

Thischange was necessary as, since grossincome
excludes amounts derived by non-residents (under
section BD 1 (2)(c)), the definition of beneficiary
income may otherwise have become narrowed asa
result of the global/gross approach. The change makesit
clear, for example, that resident beneficiaries of a
foreign trust (onefor which no settlor isresident at any
timein New Zealand) can still derive beneficiary
income, even though theincomeis not grossincome for
New Zealand purposes.

“Trusteeincome” isdefined as grossincome derived by
the trustee of atrust that does not vest in the beneficiary
or isnot paid or applied for the benefit of abeneficiary
within 6 months after the end of theincomeyear. The
changefrom the previous definition (which referred
merely to income that was not beneficiary income) was
necessary because of the changeto the definition of
beneficiary incomerequired asaresult of the
global/gross approach as described above.

Asaconsequence of treating all income derived by a
trustee at the grosslevel, two new provisions (sections
DI 5 and 6, discussed above) further clarify that deduc-
tions are to be taken by the trustee rather than the
beneficiary, regardless of whether the corresponding
incomeistrustee or beneficiary income.

Thefollowing example compares the pre- and post-core
provisionstreatment for atrustee who distributes net
rental incometo abeneficiary.

Example
Pre1997-98 treatment
Revenue
Non-taxable gain from
the sale of shares $3,000
Rental income $5,000
Interest $2,000
Dividends $2,000
$12,000
Expenses
Accounting fees $1,000
Property costs $2,000
Legal fees (leaserenewals) $1,000
$ 4,000
Net profit $ 8,000
Adjustments
Non-taxable gain from
the sale of shares $3,000
$5,000
Beneficiary income $2,000

Trusteeincome $3,000

Global/grossapproach from 1997-98

Grossincome derived by the trustee

Rent $5,000
Dividends $2,000
Interest $2,000

$9,000

less beneficiary income $2,000

Annual grossincome of trustee $7,000
Allowable deductions
Accounting fees $1,000
Property costs $1,000
Legal fees(leaserenewals) $1,000
Annual allowable deductions of trustee $4,000
Net income of trustee $3,000
Calculation of beneficiary income
(for both methods)
Rent $5,000
less property costs $2,000
lesslegal fees $1.000
$3,000
$2,000

Under the settlor regime, section HH 4 brings certain
non-resident trustees deriving foreign-sourced income
into the New Zealand tax net. The section has been
amended to treat thistype of income as grossincome.
Thiswas necessary because such incomeis excluded
from grossincome under the core provisions (section
BD 1 (2)(c)).

New section HH 4 (3A) ensurestheretention of the
treatment of non-resident trustees of atrust with aNew
Zealand resident settlor relating to foreign tax credits,
financial arrangements, foreign investment fund
income, attributed foreign income and BETA accounts.
New section HH 4 (3B) isintended to retain the treat-
ment of foreign-sourced amounts of atrust with no New
Zealand-resident settlor by providing that these amounts
are not grossincome.

Subsection (2) of section HH 5, relating to the cost base
for trustees of trustswho in that capacity are new
taxpayers, isrepealed. That subsection excluded exist-
ing trusts which had no income or made |osses from the
cost baserules. Asthetest in subsection (1) iswhether
or not grossincomewas derived before the relevant
date, it was no longer necessary to exclude such trusts.

Asmentioned above, this Subpart generally refersto
grossincome derived by atrustee. However, there are
two exceptions:

» Theincometax liability of thetrusteeisexpressed as
being in respect of the taxable income of the trustee,
asisrequired by section BC 8 of core provisions.

* Genericreferencesto income have been retained in
the ordering rules (section HH 6) asthesereferences
would beinappropriately restricted if described as
grossor net income.



Amendments have also been made to the definition of
“qualifying trust”. Theformer focus of the definition
was on income derived by the trustee of atrust where
that income has been liable to New Zealand incometax.
Consistently with the core provisions, the focus of the
definition is now on whether or not grossincome has
been derived. The amended definitionisalso intended
to ensurethat aforeign trust cannot be aqualifying trust
under the global/gross approach.

Maori authorities

Section HI 2 in effect provided, with certain exceptions,
that the Maori Authority regimewasacode. Asitis
inconsistent with the global/gross approach to have
independent codes within the legislation, section HI 2
(Maori authoritiesand Maori) has been repealed. The
specific exclusionsfrom former section HI 2 werein
relation to the application of section GC 14 (essentially
an anti-avoidance provision applying to distributionsto
beneficiaries), and sections HH 3 and HH 4 (the trust
rulesregarding trustee and beneficiary income). These
sections have been specifically amended to makeit clear
they do not apply to M aori authorities or any Maori to
whom Subpart HI applies®.

Thelegislation, inrelation to Maori authoritieswith
more than 20 beneficiaries (section HI 3), taxed
undistributed income rather than taxableincome. The
difference between the two conceptsisthat
undistributed income is the amount remaining after

5. See sections GC 14 (2), HH 3 (6), and HH 4 (8).

deducting distributed income from net income. Taxable
incomeisdefined in section BC 7 to mean net income
lessavailable net losses. Theredrafted section HI 3
taxes Maori authorities on taxableincome, but with an
allowable deduction for distributed income, and makes
it clear that the net income of aM aori authority is
determined after, rather than before deduction of
distributions.

Agency

Under section HK 1 (Agent to make returns and be
assessed as principal), agents are deemed to be separate
taxpayerswith respect to the income of each principal
for which the agency applies. Thismeansthat a separate
calculation of incometax liability must be madefor

each agency.

Theretention of theterm “income” reflectsthe fact that
agencieswill not generally be restricted to grossin-
come.

Section HK 15 (Recovery of tax payablein respect of
alimony or maintenance) isrepeal ed because alimony
payments have been exempt from incometax since
1939.

Thereferenceto “income” in section HK 26 (Agentsin
New Zealand of principals resident abroad) has not been
changed as the section is concerned with amountswhich
might not otherwise fall within the New Zealand tax

net, and would not, therefore, beincluded within “ gross
income’”.

Consequential amendments to Part | -

Treatment of net losses

The former Part | has been replaced with anew Part |
because of the substantial number of changesrequired to
the Part. The previous section numbers have been
largely retained.

Likeits predecessor, the new Part | dealswith with-
drawal tax aswell asnet losses. Aswithdrawal tax isa
terminating regime, the withdrawal tax provisions have
been relocated (with consequential changesfor consist-
ency with core provisions) to Subpart 1Z. The charging
section (section |D 2) has been amended so that with-
drawal tax isimposed in core provisions (section

BF 1 (c)). Part | hasbeen renamed “ Treatment of net
losses’.

Subpart I B, containing administrative provisions, has
been removed. The effect of sectionsIB 1 (Basic rates of
tax) and IB 4 (Change of return date) is contained in the
definition of “applicabletax rate” asused in the core
provisionsand the Tax Administration Act 1994.

The effect of sections|B 2 and IB 3 (Income derived by
non-resident mining operators) is contained in the
definition of “schedular grossincome” and section BC 3
of the core provisions.

Subpart | C (Pay-period taxpayers) hasalso been re-
moved. The effect of Subpart IC iscontained in section
33A of the Tax Administration Act 1994 (Annual
incometax returns not required from taxpayers) andin
section BC 2 of the core provisions (Non-filing tax-
payer). “ Pay period taxpayers’ are now referredto as
“taxpayersto whom section 33A of the Tax Administra-
tion Act applies’. Section OB 4 (Meaning of “pay
period taxpayer”) was consequentially repealed by the
Income Tax Act 1994 Amendment Act 1995.

InPart | theterm “net loss’ has been adopted to encom-
pass all instances where the result of the net income
calculation isanegative figure. Further, this Part refers
to “the net loss of [ataxpayer]” and “ offset against net
income’”.

Aswell asany net loss arising from the global/gross
calculation if annual allowable deductions exceed
annual grossincome, net lossesinclude lossesfrom
specified activities, mineral mining losses and policy-
holder losses of lifeinsurers. They also include attrib-
uted foreign losses and foreign investment fund lossesto
the extent that they cannot be taken as a deduction
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under the new Subpart DP in the year of incurrence.
Subject to the specific rules under aparticular regime,
the key general provisionsin the Part (section IE 1 (the
loss carry-forward provision), section |F 1 (the continu-
ity rules) and section | G 2 (the grouping provision))
apply to al such losses.

Subpart IE - Net losses

New section |E 1 (3) (Net losses may be offset against
future net income) replaces the former subsection (4),
which dealt with the ordering of losses. It clarifiesthat
it isthe sum of net losses (in the core provisionsre-
ferred to as“ available net losses”) that cannot exceed
netincome.

Section |E 2 dealswith losses from specified activities.
The aspects of the regime dealing with the incurrence of
thelosses are repeal ed asthey are of historical signifi-
canceonly. “ Specified activity netincome” and “ speci-
fied activity net loss” have been defined in subsection
(8) as hypothetical calculations of net income or net loss
inrelation to a specified activity.

Sections|E 3 and | E 4 (Attributed foreign net |osses
and Foreign investment fund net losses) have been
significantly amended to ensure that, whilst retaining
the existing policy, the treatment of attributed foreign
losses and foreign investment fund lossesis consistent
with the global/gross approach. If the balance of an
attributed foreign loss or aforeign investment fund loss
has been carried forward from the year of incurrence
under new sectionsDP 1, DP 2, and DP 3 (see above),
the maximum amount that can be offset against net
income is determined by reference to gross amounts of
attributed foreign income or foreign investment fund
income asthe case may be.

Subsections |E 3 (5) and |IE 4 (6) providethat if thereis
insufficient net incometo offset the attributed foreign
net loss or foreign investment fund net loss, any excess
becomes anet loss and ceases to be an attributed foreign
net loss or foreign investment fund net loss. Thiswill
ensure that any further offset of the excesswill not be
subject to ring-fencing. This maintainsthe effect of
existing policy whereby attributed foreign and foreign
investment fund losses are directly offset against the
relevant foreign-sourced income.

Thefollowing example showsthe previous treatment of
an attributed foreign loss and the new treatment of the
same |oss under the new global/gross approach:

Year 2

Attributed foreign income $2,000
Lessattributed foreign loss c/forward ($3,000)
Attributed foreign lossto carry forward (%$1,000)
(ring-fenced)
Other income $2,000
less deductions ($3,000)
Lossto carry forward (not ring-fenced) (%$1,000)
Year 3
Attributed foreign income $2,000
Lessattributed foreign loss c/forward ($1,000)
Attributed foreign income $1,000
Other income $2,000
less deductions ($1,000)
Other assessableincome $1,000
Lesslosscarried forward ($1,000)
nil
Global/gross treatment
Year 1
Attributed foreignincome $3,000
Other grossincome $1,000
Annual grossincome $4,000
Annual allowable deductions ($4,000)
(incl. $3,000 attributed foreign loss)
Net income nil
Year 2
Attributed foreign income $2,000
Other grossincome $2,000
Annual grossincome $4,000
Annual allowable deductions ($3,000)
Net income $1,000
Maximum attr. foreign net lossfor offset  ($2,000)
Lossto carry forward (not ring-fenced) (%$1,000)
Attr. foreign net lossto carry forward (%$1,000)
(ring-fenced)
Year 3
Attributed foreign income $2,000
Other grossincome $2,000
Annual grossincome $4,000
Annual allowable deductions ($1,000)
Net income $3,000
Less max. attr. foreign net lossfor offset ~ ($1,000)
Lesslosscarried forward ($1,000)
Taxableincome $1,000

Previous treatment
Year 1

Attributed foreign income $3,000
less attributed foreign loss ($6,000)
Attributed foreign lossto carry forward ($3,000)
(ring-fenced)

Other income $1,000
less deductions ($1,000)
Net income nil

Subpart IF - Losses - companies

Some sections (for example, sections|F 1 (4) and

IF 4 (d) (Net losses may be offset against futurein-
come)) refer to the portion of assessable income which
isderived during a part of anincomeyear. Thistermi-
nology ischanged generally to “the netincomewhichis
attributabl e to that part of theincome year”.

The changesto section |G 2 (Net loss of fset between
group companies) include the removal of subsection



(D(a), which provided for lossesto be ascertained in
accordance with the provisions of the Act. The subsec-
tion was unnecessary asthe core provisions provide for
the application of Part |. Subsection (1)(c) has also been
removed, as noted above, asthe core provisions provide
acorresponding treatment for profits and losses.

In subsections (2)(h)-(j), the treatment of group loss
offsets or subvention payments as assessableincometo
the loss company and a deduction to the profit company
has been changed to, respectively, areductionin
available net lossesto the loss company and an offset
against net income of the profit company. Thisisinline
with the approach in the core provisionsto offset net
losses only after net incomeis determined. Other
amendments made to section |G 2 are consistent with
this approach.

Subsection (6) of section IG 2 dealswith, among other
things, losses from the sale or valuation of shares. The
provision isamended, in the case of adisposal of shares,
to refer to grossincome from the disposal being less
than the allowabl e deduction for the cost of the shares.

Sections |G 4 (Group of companies attributed foreign
net losses) and |G 5 (Group of companiesforeign
investment fund net losses) specify the amount ableto
be offset by another company and modify the applica-
tion of section |G 2, primarily to reflect the quarantin-
ing of such losses.

Subpart IH - Losses - miners and
petroleum miners

Substantial drafting changes have been madein Subpart
IH because of the complex and schedular nature of the
mining loss rules. Again theintentionisto retain
existing policy.

Section IH 1 (L osses of mining companiesand petro-
leum miners) dealswith the offset of mining losses
against particular sources of income. Amendments are
made, as noted above, using terminology such as“the
amount that would be the net income of the company if
its sole source of incomewasfrom that licence area’.

Insection IH 3 (Loss carry back by petroleum miners)
thereferenceto “ expenditure or deferred deductionsthat
cannot be deducted in full” has been changed to “ allow-
able deductions...reduced by the amount that would

otherwise beanetloss’. This has been done both for
reasons of consistency with the core provisionsand to
improve the drafting.

A mining company whichisentitled to carry forward a
net mining lossin accordance with sections |E 1 and

IF 1 or section |H 1 must do so subject to section

IH 4 (1) (Companies engaged in exploring for, search-
ing for, or mining, certain minerals). Section IH 4 (1)(a)
providesthat the amount which may be carried forward
from the year of loss may not exceed the amount of the
“mining outgoing excess” intheyear of loss (seethe
comments under Subpart DN) less 150% of the amount
of that mining outgoing excess as was deducted in the
year of loss under section DN 1 (3). Paragraph (1)(b) in
effect, providesthat the maximum amount of mining
losses carried forward that can be offset against non-
mining incomeisthelesser of:

* “net non-mining income” ; and
* two thirds of the result of the following calculation:

net mining losses carried forward
less
“net mining income”.

The new formulareflects current policy within the
global/gross context.

Paragraph (c) provides aformulafor determining the
amount availablefor further carry forward. Thisrepli-
catesthe effect of subsection (1)(a), which wasto ensure
that the carried-forward losswas reduced by 150% of
thelosses used.

Section IH 5 (Resident mining operators) has been
consequentially reworded to conform to the approach in
the new section |H 4.

These amendments, aswell as being consistent with the
global/gross approach, better reflect the accepted
approach to the application of these sectionsregarding
the adjustment of net mining lossesto carry forward as
aresult of the offset of any net mining lossesin an
incomeyear.

Subpart Il - Losses - life insurers

Section |1 2 (1A) has been replaced by anew section
I 3 (Carry forward of policyholder net loss) following
the Income Tax Act 1994 Amendment Act (No 4) 1995.




Consequential amendments to Part J - Surcharges

Sectionsin this Part which refer to incomefrom a
particular source have been changed to “ grossincome
derived” from that source.

Section JB 1 (New Zealand superannuitant surcharge
provisions) isamended to ensure that the imposition of
the New Zealand superannuitant surcharge liability is
made in accordance with the core provisions.

The amendments to specified exemption provisions
(Section JB 4) mean that in certain casesthe New
Zealand superannuation is not treated as grossincome

in some parameters of the calculations. Thisensures
that the specified exemptioniscorrectly calculatedina
manner which is consistent with the core provisions.

Section JB 3 (3) (Determination of “other income™)
givesthe Commissioner power to treat payments
received by asuperannuitant asreceived in adifferent
incomeyear in certain circumstances. Theallocations
formerly applied on agrossbasis, so the referencesto
“income” in this subsection have been changed to “ gross
income”.

Consequential amendments to Part K - Rebates

Where classes of income are referred to, the terminology
isgenerally changed to “grossincome”.

Subpart KB - General

Section KB 1isrepealed, along with section BB 10, due
to theinsertion of the new definitions of “allowable
rebates’, “ surplusrebates’ and “refundable rebates’ .
Theseterms are inserted to clarify which rebates may be
refunded.

The effect of former sectionsKB 1 and BB 10 meant
that only KF 1 & 2 rebates could be refunded. This
effectisnow reflected in the way the core provisions
link “allowablerebates’, “ surplusrebates’ and “refund-
ablerebates’. In addition because the Family Support
tax credit is effectively treated as arefundable rebate it
has been included within the meaning of theterm
“refundable rebate”.

Subpart KC - Individual rebates

Therebate provisionsin Subpart KC were subject to
section BB 10, which limited the amount of rebate to
the amount of tax payable by the taxpayer. Assection
BB 10isreplaced by the core provision concepts of
“allowablerebates’, “refundable rebates’ and “ surplus
rebates’ (see section BC 8), thewords* subject to
section BB 10” are omitted in this Part.

Section KC 1 (Low incomerebate) isan example of a
change from “ assessableincome” to “netincome” in
this Part, on the basis that rebates are calculated on the
basis of netincome.

Section KC 1isalso amended by inserting aformula
which providesthat ataxpayer who is entitled to the
low incomerebatewill calculate the amount of that
rebate by excluding from grossincome any interest,
dividends, royalties, rents, beneficiary income or taxable
distributions. Also excluded are the corresponding
allowable deductions.

Under the core provisions, the transitional tax allow-
anceisnot arefundablerebate. Thereforeit isunneces-
sary to retain the criteria of paragraph (b) within the

definition of eligible person asthe core provisions
ensure that a person with no taxableincome cannot
obtain any benefit from the transitional tax allowance.

Subpart KD - Family Support

Section KD 1 (Determination of net income) has been
amended to clarify that the Family Support tax creditis
based on net income or net loss as cal culated under the
core provisions, but subject to the specified adjustments
within section KD 1.

The purpose of section KD 1 (1)(f) isto ensurethat if a
person carries on more than one business, each business
istreated separately so that there is nho offsetting of
losses made in one business against the income of
another business.

Theterm “assessableincome” in sectionsKD 1 (4),
KD 2 andin the definition of “specified income” in
section OB 1 has been replaced with “ net income”.

Section KD 4 (Allowance of credit of tax in end of year
assessment) has been amended to reflect the fact that the
Family Support tax credit isa“ refundable rebate’”
under the core provisions. Section BC 10 (1) of the core
provisions states that any surplus refundable rebates
must be refunded to the taxpayer, subject to section

KD 4. Rebates (including Family Support credits) are
set off against theincometax liability of the taxpayer
under section BC 8 (2) of the core provisions. Accord-
ingly, section KD 4 (1) isrepealed asredundant. The
requirement that the taxpayer provide prescribed
information and make an application to the Commis-
sioner to apply an allowable Family Support tax credit
against income tax payableisinserted in section 41 of
the Tax Administration Act 1994 (Annual returns by
personswho receive a Family Support credit of tax).
Theissue of whether the Family Support tax credit
should be renamed the * Family Support rebate” will be
addressed during the rewrite of Part K.

Section KD 4 (4) givesthe Commissioner the power to
recover excess family support creditsthat are paid out to
taxpayers and to treat them asincometax payable. The
words“ under this section” were removed as the set-of f



of creditsand refund is authorised by core provisions.
Nevertheless, areferenceto sectionsKD 2 and KD 3
was added to section KD 4 (4) for clarification.

Thereferencein section KD 5 (2) (Credit of tax by
instalments) to “acomplete statement of the assessable
income (if any) that is expected to be derived” has been
changed to areferenceto the net incomethat is ex-
pected to be “ attributable” . Under the core provisions,
grossincomeis* derived”, and allowable deductions are
incurred. The word “ attributable” was chosen because
netincomeisnot, by definition, “derived”.

Section KD 8 providesthat the Family Support tax
credit is not grossincome. This section has not been

repealed asit isnecessary to ensure that Family Support
creditsthat take on the characteristics of “income”,
namely that they are regular receipts and are treated by
therecipient asincome, are not treated as* gross
income’”.

Consequential amendments have been made to section
KF 1 (2) and (3) to ensure that the savings provisionin
section KZ 3is consistent with the core provisions.
Consequential amendmentsto the remaining subsec-
tionsin section KF 1 and to section KF 2 are not
necessary given their repeal.

Consequential amendments to Part L - Credits

Under the global/gross approach, creditsare“ set off” or
“credited against” theincometax liability of ataxpayer,
rather than in payment of incometax that is* payable”
or that ataxpayer may be“liable for”. Changesin

Part L reflect this new approach.

Thereisno concept in the core provisions of an income
tax liability arising in respect of a particular source of
income. This createsapotential conflict with Part L,
which refersto creditsin respect of tax payable on
income from a particular source or of aparticular
nature. For the purposes of determining credit limita-
tions, taxpayers, in claiming acredit, may, therefore, be
required to cal cul ate the amount that would be their
incometax liability for anincomeyear, if their only
grossincome wastheincomefor which the creditis
claimed. Thisresult isthen fed back into the credit
limitation rule.

Subpart LB - Imputation credits -
shareholders and imputation system

The definition of quantity ‘¢’ insectionLB 1 (4)
(Determination of amount of credit in certain cases) has
been changed to the “ grossincome jointly derived by the
partners of the partnership for theincomeyear”. This
ensures consi stency with both the core provisionsand
the consequential amendments madeto section HD 1.

Section LB 2 (Credit of tax for imputation credit) has
been substantially redrafted so that any imputation
credits available to ataxpayer are credited against the
incometax liability of that taxpayer, calculated in
accordance with core provisions. Any excessimputation
credits are converted into anet lossfor the year whichis
then availablefor offset against net incomein asuc-
ceeding incomeyear.

Subpart LC - Foreign tax

Section LC 1 (Creditsin respect of tax paid in acountry
or territory outside New Zealand) has been amended by
providing generally that persons subject to the section
are ableto credit foreign tax credits against their New

Zealand incometax liability. Thewords“ subject to this
section” informer LC 1 (1) have been removed asthe
limitation on the maximum foreign tax credits granted
isnow contained in section L C 2 (see below).

The new subsection LC 1 (4) providesfor the calcula-
tion of the maximum foreign tax credit in respect of an
interest in aforeign investment fund using the formula
insection LC 14.

Section LC 2 (Maximum credits) isamended so that it
isexplicit that the maximum amount of foreign tax
credit allowed shall be the amount cal culated under
section LC 14 (Ascertainment of New Zealand income
tax liability on foreign sourceincome). The cross-
referenceto section L C 14 retainsthe existing source by
source basisfor calculating foreign tax creditsin a
manner consistent with the core provisions.

Sections L C 4 (Foreign tax credits - controlled foreign
companies) and LC 5 (Group of companies controlled
foreign tax credits) have been substantially redrafted to
make them consistent with the core provisions. The
effect of therewordingisto carry out a“side calcula-
tion” of ataxpayer’sincometax liability asif the only
grossincome derived by the taxpayer were attributed
foreign incomein respect of the controlled foreign
companiesin question, and to calculate the credit
limitation by reference to that amount. These changes
are necessary because, as mentioned above, thereisno
concept in the core provisions of an “income tax
liability” in respect of a particular source of income.

Insection LC 6 (Election in respect of foreigntax in
dividend), areferenceto " assessableincome” has been
retained since the double tax agreementswhich apply to
section L C 6 make specific referenceto “ assessable
income”, and a continued use of thetermis considered
necessary.
The new section LC 14 provides a prescriptive approach
to determining the maximum amount of tax credit that
may be credited against the NZ incometax liability. It
also incorporates a policy change which ensures that
group tax losses do not reduce ataxpayer’ s entitlement
to aforeign tax credit.
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The general approach in section L C 14 to determining
the maximum foreign tax credit examinestheratio of
foreign sourced “ net” income (foreign sourced gross
income less applicable allowable deductions) to the net
income of the taxpayer. However, where the taxpayer
has losses, this general approach can giveriseto
distorted results and a secondary approach is necessary.
The secondary approach fixes the maximum amount of
credit by referenceto theratio of thetax creditsfor any
singletype or class of foreign sourced grossincome
calculated under the general approach to the sum of
thosetax creditsfor all typesand classes..

Section LC 16 (Foreign tax credits of consolidated
group members) has been amended by inserting a cross-
referenceto section L C 4, enabling redundant wording
to be deleted. The addition of the “ side calculation” used
generally in this Subpart is al so necessary in section

LC 16 (2).

SectionsLD 1 (Tax deductionsto be credited against tax
assessed) and LD 3 (Resident withholding tax deduc-
tionsto be credited against income tax assessed) contain
ordering rules by which tax deductions are credited
against an employee' sincometax liability. A new
paragraph (d) has been inserted in subsection (2) of
each section since, under section BB 2 of the core
provisions, aperson’ sincometax liability (dealt with by
an amended paragraph (c)) isdistinct from the person’s
liability to pay provisional tax (now dealt with under
paragraph (d)). The changes are not intended to alter
existing policy or practice.

Amendments are madeto section LD 2 (Non-resident
withholding tax - credit allowed) so that credits allowed
for non-resident withholding tax are credited against the
incometax liability of the taxpayer in amanner consist-
ent with the core provisions. Similarly, section LD 7
(Provisional tax to be credited against income tax
liability) isamended so that any provisional tax paidis
credited against income tax liability. Section LD 6
(Allowancefor provisional tax paid by agent) has been
amended so that any provisional tax paid on behalf of a

principal by an agent is credited to the principal’s
account.

Changes are made to section LD 9 (Refund to non-
resident or exempt shareholders) to follow changesin
the core provisionsand in Subpart CB, relating to the
treatment of exempt income.

Subpart LE - Non-resident investors

SectionsLE 3 (10) and LE 3 (11) address the situation
where an L E 3 holding company offsetslossesand
reducesitsterminal tax below supplementary dividends
received.

These provisions ensured that the effect of the offset of
losseswas countered by setting aminimum terminal tax
liability before taking into account Foreign Investor Tax
creditsand provisional tax. In effect, the result of these
two provisions was that to the extent a supplementary
dividend derived by an L E 3 holding company remained
undistributed (generally dueto the effect of |oss offsets),
the LE 3 holding company was required to pay to the
Commissioner the undistributed amount asincome tax.

Under the global/gross approach, it isinappropriate to
set aminimum terminal tax liability outside core
provisions. Therefore sectionsLE 3 (10) and LE 3 (11)
have been replaced by anew section LE 3 (10). This
change, combined with the new section I F 7 (Offsetting
supplementary dividend against net income) and the
amendmentsto section L C 14, achievethe policy
objective by restricting the amount of net losswhich
may be offset against net incomein any income year.
Thisapproach would ensure that any undistributed
supplementary dividend isrepaid to the Commissioner
asincometax. Consegquential amendments have been
made to other subsections of section LE 3 to render it
consistent with core provision terminol ogy.

Section LF 7 (Interest paid in conduit financing ar-
rangements) has been amended so that interest paid in
conduit financing arrangementsisnow an “allowable
deduction” in the calculation of “netincome”.

Consequential amendments to Part M - Tax payments

Subpart MB - Provisional tax

Section MB 1 (Application of provisional tax rules) has
been removed asthe application of the provisional tax
rulesis covered by section BB 2 of the core provisions.

Provisional tax isaseparate obligation from an income
tax liability in the core provisions. Part M previously
incorporated provisional tax with general referencesto
incometax. Where appropriate, the two concepts have
been separated as part of the consequential changes (see
sectionsMD 4, ME 9, ME 13 and ME 19, for example).
Changes have al so been made to Subpart MB in recog-

nition of the fact that provisional tax will be credited
against theincometax liability of the taxpayer rather
than against the income derived by the taxpayer.

Insection MB 2 (5), lifeinsurers arerequired to distin-
guish between provisional tax paid in respect of thelife
insurance base income and the policyhol der base
income. Thisisbecause provisional tax paid on the
policyholder baseis attributable only to benefits accru-
ing to the policyholder, whereas alifeinsurer can
attribute provisional tax paid on the life insurance base
to either the life insurance base or the policyholder base.



For thisreason, it remains necessary to distinguish
provisional tax payments attributable to the policyhol der
base from other payments of provisional tax. Thisis
achieved by requiring lifeinsurersto identify the
amount of provisional tax payable in respect of the
policyholder base. Theterm “ policyholder base” rather
than the term “ policyhol der baseincometax liability” is
used becauseit is hot possibleto require taxpayersto
state, at the time of payment, the extent to which
provisional tax representsthe policyholder baseincome
tax liability asthisliability isnot known until after all
provisional tax isrequired to be paid.

Changes are madeto section MB 10 (Offset of further
income tax) to make the section consistent with the
rewritten section ME 9 (Further tax payablewhere end
of year debit balance). The amendmentsto these
sectionsreflect the core provisions approach to treating
provisional tax obligations as distinct from income tax
obligations.

Section MB 12 (Application of other provisionsto
provisional tax) illustrates a change consequential to the
terminology used in section BB 1 of the core provisions.
Asincometax isnow “imposed” many referencesto
“tax levied” have been changed to “tax imposed”.

Subpart MC - Terminal tax

Section MC 1 (1) (Assessment and payment of terminal
tax) isrepealed as part of ageneral removal of all
referencesto “general assessment”.

Changes made to the remainder of section MC 1 and
MC 2 (Payment of tax) usethe term “terminal tax” to
specify when the tax is due and payable.

Subpart MD - Refunds

Section MD 4 isamended to provide consistency with
the distinction drawn in the core provisions between
incometax obligations and provisional tax obligations.

Section ME 1 (2), which outlines the types of companies
that are not allowed to establish imputation credit
accounts, isamended to make the terminology consist-
ent with the core provisions.

Section ME 4 (Credits arising to imputation credit
account) outlines anumber of situationswhere a credit
does not ariseto an imputation credit account for
incometax paid. This section and section ME 5 (Debits
arising to imputation credit account) have been signifi-
cantly reworded to make them consistent with core
provisions. For example, ahypothetical calculation of
anincometax liability in section ME 4 (1) (a)(iv) to
excludetheincometax attributable to the period before
acompany becomes an imputation credit account
company.

Sections ME 9 and ME 13 relate to further income tax
payable when an imputation credit account isin debit
for companies and consolidated groups. They have been
amended to provide that any further incometax paid
under those sections may be credited against any income
tax liability that arises or any instalment of provisional
tax that is payablein accordance with section MB 10.

The amendmentsto sectionsME 9 and ME 13 reflect
that any amount of further incometax paid may be
credited against either incometax or provisional tax
obligations. This changeisto provide consistency with
the distinction in the core provisions between provi-
sional tax obligations and incometax obligations.

SectionsMF 8, MF 10 and MF 13 have been signifi-
cantly amended to make them consistent with the core
provisions. For example, ataxpayer’ sincometax
liability is calculated before any foreign tax creditsand
rebates are deducted. In addition, changes have been
made to sectionsMF 4 and MF 5 to ensure that the
legislation relating to the BETA account of acompany
is consistent with the new provisionson the BETA
account of aconsolidated group.

Consequential amendments to Part N - Withholding
taxes and taxes on the income of others

Subpart NF - Resident withholding tax

In section NF 9 (Certificates of exemption), the $2
million resident withholding tax exemption certificate
threshold is expressed as an annual grossincomefigure
in paragraph (g) of subsection (1) and later subsections.

Assection CB 4 (1) (k), which relatesto the exemption
for non-profit bodies, isbeing changed to adeductibility
provision in the form of section DJ 17, necessary
consequential changes are made to paragraph (j) of
sectionNF 9 (1).

Subpart NG - Non-resident withholding tax

Under section NG 3 (Non-resident withholding tax to be
final tax in certain cases), the former reference to non-
resident withholding income subject to non-resident
withholding tax asafinal tax being excluded from
assessable incomeisremoved. Instead, consistently with
section BC 3 of the core provisions (Taxpayer with
schedular grossincome), section NG 3 specifiesthe
method for calculating theincometax liability of a
person with income subject to final non-resident
withholding tax as the sum of the:

continued on page 30



from page 29
* non-resident withholding tax in respect of that non-
resident withholding income; and

* theamount that would be the person’ sincome tax
liability if the person had not derived that non-
resident withholding income.

Theremoval of thereferenceto theincomebeing
excluded from assessabl e income has necessitated two
changes:

* theinsertion of anew subsection (2) providing that
the taxpayer isnot entitled to acredit against income
tax liability for any imputation credit attached to the
dividend; and

* aprohibition on deductionsin section BD 2 (2) for
expenditure incurred in deriving non-resident with-
holding income subject to final NRWT.

Neither of these provisionsisintended to change the law.

Theremoval of the reference to non-resident withhold-
ing income, to which section NG 3 relates, not being
included in assessableincome has also highlighted an
issue about the applicability of the general anti-avoid-
ance provision asnow contained in sectionsBG 1 and
GB 1. Therewas an argument that section NG 3 was,
before the enactment of core provisions, not subject to
the Commissioner’ sgeneral anti-avoidance powers
because section GB 1 only gave the Commissioner
power to adjust the “ assessableincome” of ataxpayer.

The changeinwording in section NG 3 removes any
ambiguity that may have existed in relation to the
applicability of the general anti-avoidance provision to
income, to which section NG 3 applies. Accordingly,
the general anti-avoidance rule appliesto non-resident
withholding income. The removal of thewords“ shall
not beincluded in the assessableincome” doesnotin
the Inland Revenue Department’ sview, represent a
departure from itsexisting policy.

Section NG 4 (Non-resident withholding tax to be
minimum tax in certain cases) has been amended so
that it provides amethod for calculating a global/gross
incometax liability for personswith non-resident
withholding income for which non-resident withholding
tax isnot afinal tax. The formulaisthe greater of:

* the sum of:

— al non-resident withholding tax for which the
personisliable; and

— theamount that would be the person’ sincome
tax liability if the person had not derived any
non-resident withholding income

* the amount that would but for the application of the
section betheincometax liability of the person.

Consequential amendments to Part O -
Definitions and related matters

Subpart OB - General definitions

A considerable number of new definitions have been
added to section OB 1, and alarge number of previously
existing definitions amended for consistency with the
core provisions.

Some of the new definitions do no morethan refer to
the section in the core provisions that describe the
substance of the relevant items. For example, “net
income” means met incomefor anincome year deter-
mined under section BC 6.

The more significant new or amended definitions have
been discussed above under therelevant Parts.

Other definitionsto note are:
Applicable basic tax rate

Thisisanew definition which is used in the core
provisionsrelating to the calculation of ataxpayer’s
incometax liability. The definition hasthe effect of
apportioning the relevant tax rate on apro ratabasis

when areturn of income coversaperiod greater or less
than 12 months.

Eligible company/qualifying amalgamation

Reference to companies whose incomeis exempt under
section CB 10 isadded to paragraph (b). Thisensures
that companieswhose soleincomeisfrom dividends
which are subject to dividend withholding payment, and
inter-corporate dividends, are not excluded from the
consolidation/amal gamation regimes. Thiswasthe
intention of those regimes.

“Qualifying company” - section OB 3

In paragraph (d)(i) areferenceto “ assessableincome” is
changed to “ grossincome” . The changereflectsthe
original policy intent of the legislation to treat the
$10,000 limitation in respect of foreign non-dividend
income as agross amount. The definition of “foreign
non-dividend income” has been amended accordingly.




Consequential amendments to Part Y - Amendments,
repeals, savings and transitional provisions

Asalso mentioned above, theformer section AA 1 (2)
has been retained as section Y B 4 (3), to clarify that the
re-ordering of the 1976 Act, and minor wording
changes effected by the Income Tax Act 1994 (as
enacted on 23 December 1994) are not intended to affect
theinterpretation of the Act. Thissection will continue
to apply to provisionsthat have not been amended by
legidlation subsequent to the enactment of the 1994 Act.

In the case of income years preceding the 1997-98
income year, the 1994 Act (or the 1976 Act asthe case
may be) will apply. Accordingly, it has not been neces-

sary to “save” the old terminology for prior income
years.

The new section Y B 4 (4) providesthat the changesin
style and language carried out by the Taxation Core
Provisions Act 1996 areto be applied to the interpreta-
tion of those provisions of the 1976 Act which continue
to have application by virtue of section YB 4 (1). For
examplein considering the application of section 232B
of the 1976 Act to adisposal of property inthe 1998
incomeyear, the term assessableincomewould beread
asbeing the core provisionsterm “net income”.

Consequential amendments to the Tax Administration Act 1994

The consequential amendments made to the Tax
Administration Act 1994 in essence follow the concepts
and terminology in the new core provisions. For exam-
ple, as described in the section on general consequential
changes, the new terminology of “grossincome”, “net
income”, “annual grossincome”, “annual allowable
deductions’ and “taxableincome” have all been adopted
inthe Tax Administration Act as appropriate. The
meaning of these terms are outlined in detail earlier in

the TIB in the core provisions discussion.

Some sectionsrequired certain entitiesto file returns.
Amendments have been made to ensure that the annual
return rel ates to the taxable income of the entity for that
incomeyear (see section 57, for example, dealing with
thefiling requirementsfor Maori authorities).

Section 42

Significant amendments have been made to section 42
(Returns by partners, co-trustees and joint venturers) to
make it consistent with core provisions and case law
relating to the taxation of partnerships. A partnershipis
not ataxpayer and so is unabl e to derive grossincome
or claim deductionsfor expenditure incurred by the
partnership business. The amendments clarify that each
partner derivestheir share of grossincome of the
partnership and each partner separately claimstheir
share of the allowable deductionsrelating to the part-
nership business. Accordingly, the partners are required
to make ajoint return of incomeincluding “the gross
incomejointly derived from the firm ... and asummary
of the allowable deductions of each partner that relate to
the grossincome.” (See also the comment under section
HD 1))

Section 92

Section 92 (Commissioner to make assessments,
determinations of net loss, and other determinations) is
amended to clarify that the Commissioner issuesa
single assessment in respect of ataxpayer’ staxable
income, incometax liability and the tax payable by the

taxpayer. Further, subsection (3) refersto the Commis-
sioner making adetermination of “net loss” instead of
“loss’.

Section 129

Section 129 (Determination of objection not to affect
other matters) has been redrafted to omit terminology
that isinconsistent with the core provisions. The
redrafted provision is not intended to change the
application of the section. It now providesthat the
determination of the objection on one matter does not
affect theright of the Commissioner to make or amend
assessments on any other matter.

Binding rulings

A private or product ruling issued under section 91E or
91F of the Tax Administration Act 1994 before the
passing of the Taxation (Core Provisions) Act may
cease to apply on the application of the core provisions
because of changes made by thelatter Act. Such a
ruling isto be called a*“terminated ruling”. Inits
consideration of the proposed legislation, the Finance
and Expenditure Select Committee recommended that a
special process be established for rulings affected by the
changesin the Taxation (Core Provisions) Act.

Asaresult, the Commissioner will:

* reissue aterminated ruling, to the same effect as, and
for the remainder of the period in, the terminated
ruling, if the core provisions|egislation does not
substantially alter the way the tax law appliesin the
ruling (any substantial changes made to the tax law
other than those noted in this TIB will be reported to
the Government);

* issueanew ruling if the terminated ruling cannot be
reissued and the taxpayer requests anew ruling.

Taxpayerswill not be charged for these rulingsand a
ruling will beissued on the basis of the taxpayer’s
original application. (See section 3 of the Core Provi-
sionsAct).




Comparative tables of old and new provisions

Thefollowing pages contain comparative tables of the Taxation (Core Provisions) Act 1996, the Income Tax Act
1994, and the Income Tax Act 1976. The tables show which sections of the previoustax Acts correspond to the
provisions of the new Act, and vice versa. The sectionsincluded are those that reorder, renumber, or repeal the 1994

legidlation.
Changes to the Income Tax Act 1994
Corresponding Corresponding
Corresponding provision in Corresponding provision in
Provision in provision in Income Tax Provision in provision in Income Tax
Core Provisions Income Tax Act 1976 or Core Provisions Income Tax Act 1976 or
Act 1996 Act 1994 IRD Act 1974 Act 1996 Act 1994 IRD Act 1974
Al Al 1 BD 2 (2)(d) new
AA1l new BD 2(2)(e) BB 8(a) 106(1)(a)
AA 2 BB 3(a) 242(a) BD 2 (2)(f) new
BB 3(b) 242(b) BD3 new
AA 3 new BD 4(1) new
AA4() AA3 - BD4(2) new
AA4(2) AA2(1) - BD 4 (3) new
BA 1 new - BD 4 (4) BB 8(d) 106(1)(o)
BB 1 BB 1 38(1), (2) BE1 new
BB 2(1) new BF1 new
BB 2(2) MB 1 376(1) BG1 BB9 99(2)
BB 2(3) new BH 1(1) BB 11 (1) 294(1)
BB 2(4) new BH 1(2) BB 11 (2) 294(2)
BB 3 new BH1(3) BB 11 (5) 292(2)
BC1 new CB1 CB1
BC2 new CB1(1)(a) CB1(1)(a) 61(14)
BC3 new CB 1(1)(c) CB 1(1)(d) 61(52)
BC4 new s10(3) repeals  CB 4 (1)(k) 61(34)
BC5 new CB 4 (1)(k)
BC6 new s24(8) repeals CD1(5) 67(7)
BC7 new CD1(5)
BC8(1) new s24(11) repeals CD 1 (8),(9) 67(9A), (10)
BC8(2) new CD 1(8),(9)
BC8(3) BB 10 57(1) CD 2replaces  CD?2 65(2)(h)
BC8(4) new Cbh3 BB 4(a) 65 (2_)(a) excl
BC8(5) new proviso
BC8(6) new CDh4 BB 4(c) 65 (2_)(e) excl
BCO new proviso
I S — —
BD 1(1) new CH3 BB 4(b) 658(;))
BD 1(2)(a) neow A8 repeals Clo 336R
BD 1(2)(b) new clo N
BD 1(2)(c) BB 3(c) 242(c) 58 repeals oM 1 T
BD 2(1)(a) new CM 1 _
BD2(1)(d)(H)  BB7(a) 104(a) CM 3replaces CM 3 204B
BD2(1)(b)(i) BB 7(b) 104(b) 60 repeals CM4(1),(2)  204EQ), (2)
BD 2 (1)(b)(iii)) new CM 4
BD 2(2)(a) BB 8(b) 106(1)(j) 65 repedls CM 9 204J
BD 2 (2)(b) BB 8(c) 106(1)(k) CM 9 -
BD 2(2)(c) DE1(1) 105(2) CM 10replaces CM 10(1)-(4)  204C(1)-(4)




Corresponding

Corresponding

Corresponding provision in Corresponding provision in
Provision in provision in Income Tax Provision in provision in Income Tax
Core Provisions Income Tax Act 1976 or Core Provisions Income Tax Act 1976 or
Act 1996 Act 1994 IRD Act 1974 Act 1996 Act 1994 IRD Act 1974
67 repeals CM 11 204K DN 4 (5) DN 4 (6) 220(7)
CM 11 - DN 4 (6) DN 4 (7) 220(8)
CM 18 new DN 4(7) DN 4 (8) 220(9)
CN1(1A) new DN5 DN5
CN2(2A),(2B) new DN 5 (1) DN 5(3) new
CN 3(1A) new DN 5(2) DN 5 (4) 221(5)
CN 4 (2) replaces CM 4 (2) 209(3) DP1(1) replaces IE 3 (1) 245M (1)
DE 1replaces  DE (1),(2) 105(2),(3) DP1(2) new
Dl 4 new DP1(3) new
DI 5 new DP2 (1) replaces IE 4 (2) 245RJ(2)
DI 6 new DP2(2) replaces IE4(2) 245RJ(2)
DJ12A new DP2(3) new
DJ13 CD 1(5),(8) 67(7), (9A) DP2(4) IE4(9) 245RJ(9)
DJ14 new DP3(1) IE4(3) 245R)(3)
DJ15 CE3(2) 65(1)(b)(i) DP3(2) new
and (c) EC1(4) new
DJ16 CB 4 (1)(k) 61(34) EC1(5) EC1(3) 76(3)
DK 3replaces DK 3 205F EF2 new
DK 3A new EG 19 (11) new
DK 3B (1) replaces CM 10(1) 204C(1) EJ1(2) new
DK 3B (2) CM 10(2) 204C(2) EN 2 (3A) new
DK 3B (3) CM 10(3) 204C(3) EN4(3) new
DK 3C CM 4 204E(1),(2) s204repealsFB1 FB1(1), (2) 3. @
DK 3D CM 12 204N 205 repeals FB 2(1B)
DK 3E cM 11 204K FB2(1B)
DN 1 DN 1 GC 1l4renumbers GC 14 227(5)
DN 1(1) DN1(2) 216(2) GC14(2) new
DN1(2) DN 1 (4) 216(5) HE 2 (1A) new
DN 1(3) DN 1(5) 216(6) HH 3(6) new
DN 1 (4) DN1(6) 216(7) HH 4 replaces HH4 228
HH 4 (3A), (3B) new
DN 1(5) DN 1(7) 216(8)
HH 5(2) replaces HH 5(2) 228A(2)
DN 1 (6) DN 1(8) 216(9) <283 repedls HI 2 35
DN 1(7) DN 1(9) 216(10) Hy 2 -
DN 1(8) DN 1(10) 216(11) 293repeals  HK 15(1)-(3) 279(1)- (3)
DN 1(9) DN 1 (11) 216(12) HK 15 (1)-(3)
DN 1 (10) DN 1(12) 216(13) $303 repedls IB1(1),(2) 20(1), (2)
DN 1 (11) DN 1(13) 216(14) IB1
DN 1 (12) DN 1 (14) 216(15) s303 repeals IB 2 221(4)
DN 1 (13) DN 1(15) 216(15A) B2 -
(relettered) s303 repeals IB3 222
DN 1 (14) DN 1(16) 216(15B) B3 -
DN 1 (15) DN 1(17) 216(17) s303 repeals 1B 4 16(6)
DN 1(16) DN 1(18) 216(21) 1B 4 -
DN 1(17) DN 1(19) 216(22)(b) $303 repedls IC1(1),(2) 357(1), (2)
IC1
DN 4 DN 4
DN 4 (1) DN 4(3) 220(4) IS(S:OS repedls  1C2 358
DN 4(2) new s303repeasIC3 IC3(1) 359(1)
DN 4(3) new IC3(2)(a) 359(2)(a)(ii)
DN 4 (4) DN 4(5) new IC3(2)(b) 359(2)(b)




Corresponding

Corresponding

Corresponding provision in Corresponding provision in
Provision in provision in Income Tax Provision in provision in Income Tax
Core Provisions Income Tax Act 1976 or Core Provisions Income Tax Act 1976 or
Act 1996 Act 1994 IRD Act 1974 Act 1996 Act 1994 IRD Act 1974
303 repeals ID 1 329 IG5 (1) replaces 1G5 (2) 245RK (2)
ID1 - IG5 (2) replaces 1G5 (1) 245RK (1)
s303 repedls ID2 330 IG5(4) new
ID2 - IG 10 new
s303repeals ID 3(1) - (4) 331(1) - (4) Il 1 replaces 11 205D
ID 3 12 112(1)(1A)2)  205C(1), (2)
fgof repeals ID4(1)-(6)  332(1)-(6) I3 12 (1A) o
1Z1 new
303 repeals ID5 333
1Z 2 new
ID5 -
s303repesls 1D 6 335 123 nNew
ID6 - 1Z4 new
s303repeals D7 336 (relettered) 125 new
ID7 _ 1Z6 new
IEL(2) IE1(3) 188(3) 1Z7 new
IE 1(3) IE 1(4),(5) 183(4),(5) S309repealskB1 KB 1 57(2)
IE 1(4) IE 1(6) 188(6) (relettered)
IE2(5A) new KC1(4) new
IE2(6) replaces |E 2(6),(7) 188A(7),(7A) i epeds - KDAW 374F(1)
IE2(7) IE 2 (8) 188A(8) K73 (2)
IE2(8) IE2(9) 188A(1) - (2) new
definitions KZ3(3) new
188A(2)(b) - KZ3(4) KZ3(2) new
definition LC1(3A) new
IE3 (1) new LC14replaces LC14(1),(2) 306(1), (2)
IE3(2) replaces IE3(2) 245M(2) LE2replaces  LE2
IE 3(3) new 354 repeals MB 1 376(1)
IE 3 (4) IE 3 (6) 245M(7) MB1
IE 3 (5) new s360(1) repeals MC1(1) 390(1)
IE 4 (1) new MC1 (1)
IE4(2) replaces 1E4(2) 245RJ(2) MC1(2) replaces (MC1(2) 390(2)
MF5(7)
IE 4 (4) IE 4 (3) 245R)(3)
IE 4 (5) IE 4(10) 245RX(10) ﬁﬁgl(g)(gpeaj s MF10()
:Eg (6)| 'I“I‘f‘g a4 NG 3replaces NG 3 317
|F7rep aces o “) YB4(3),(4)  new
IG4replaces 1G4 (1), (2) 245N(1), (2)



Changes to the Income Tax Act 1976 or the Inland Revenue Department Act 1974

Provision in Corresponding  Corresponding Provision in Corresponding  Corresponding
Income Tax provision in provision in Income Tax provision in provision in
Act 1976 or Income Tax Core Provisions Act 1976 or Income Tax Core Provisions
IRD Act 1974 Act 1994 Act 1996 IRD Act 1974 Act 1994 Act 1996
1 Al Al 188A(1) IE 2(9) IE 2(8)
16(6) IB4 repeaed - definitions
20(1),(2) 1B 1(1),(2) repealed 188A(2)(b)
38(1),(2) BB1 BB 1 - definitions
50D (1), (2), (3) KC1(1),(2),(3) KC1(1),2).(3 188C(1)(a)-(c) IH1(1)(@-(c) IHI1(1)(3-(c)
57(1) BB 10 BC8(3) 188C(1)(d)(iv)  IH 1 (1)(d) IH 1 (1)(d)
57(2) (relettered) KB 1 repealed 188C(2)(a)-(e) IH1()(@-(e) IH1(2)(a)-(e)
61(14) CB1(1)( CB1(1)@) 183C(2)(f)(iii),(iv) IH1M).G)  IH 1))
61(46) CBL(L)()  CBL(L)(b) 191(1) IG1(1) IG1(1)
61(52) CBL(l)(d  CBL(L)(c) 191(2) IG1(5) IG1(5)
61(34) CB 4 (1)(K) DJ16 191(3)-(5) 1G 1(2)-(4) 1G 1(2)-(4)
65(1)(b)(i) and (c) CE 3 (2) DJ15 191A(1)-(5) 1G2(1)-(5) 1G 2(1)-(5)
65(2)(a) 191A(6)
excl proviso BB 4(a) CcD 3 - definition 1G2(11) 1G2(11)
65(2)(b) BB 4 (b) CH3 191A(7A) IG 2 (6) IG 2 (6)
65(2)(e) 191A(8)-(11) IG 2 (7)-(10) IG 2 (7)-(10)
excl proviso BB 4 (c) CD4 191B(1).(2) 1G3 1IG3
65(2)(h) CD2 CD2 1910 (1),
65(2)(1) BB 4 (d) CcD5 (1A).(9-(1)  1G6(1)-(8) 1G 6 (1)-(8)
67(7) CD1(5) DJ13 191P(2)(b),(c)  IG7 (1)@, (b) IG7(1)(a)(b)
67(9A) CD1 (8) DJ13 191P(3)(a) IG7 (2)(&) IG7 (2)(&)
67(10) ) repealed 191P@)(b)(ii)(ii)  1G7D)().()  1G7D)I),(ii)
78(1)-(3) BBS CE4 191P3)(d),(e)  IG7(2)(0),(d)  IG7(2)(c).(d)
99(2) BB 9 BG1 191PQ)(f)-(h)  1G7(2)(e)-(9)  1G7(2)(e)-(9)
102(3),(4) FB1(1).(2) repedled 191P(4),(5) IG7(3),(4) IG7(3),(4)
105(2).(3) DE1(1).(2) BD 2(2)(0), 191P(6)(c)(ii)  IG7(B)()(ii)  IG 7 (5)(c)(ii)
DE 1 191P(6)(d) IG 7 (5)(d) IG 7 (5)(d)
106(1)(a) BB 8(a) BD 2 (2)(e) 191IWD(19) IF4 IF4
106(1)(j) BB 8(b) BD 2 (2)(a) 191WD(20) IF5 IF5
106(1)(k) BB 8(c) BD 2 (2)(b) 191WD(21) IF6 IF6
106(1)(0) BB 8(d) BD 4 (4) 191WD(22) 1G8 IG8
188(1) IE1(1) IE1(1) 191IWD(23) 1G9 1G9
188(3) IE1(3) IE1(2) 191vC(1)-3)  MF10(1)-(3)  MF10(1)-(3)
188(4),(5) IE 1(4),(5) IE1(3) 204A CM1 repedled
188(6) IE 1(6) IE 1(4) 204B CM3 CM3
188(7)-(10) IF 1 (1)-(4) IF 1 (1)-(4) (replaced)
188(12),(13) IF1(5),(6) IF1(5),(6) 204C(1)-(4) CM10(1)-4 CM10
183AA(1) IF2 IF2 (replaced)
188A(3) E2(1) E2(D) 204E(1),(2) CM 4(1),(2) DK 3C
188A(4) IE2(2) IE2(2) 204) CM9 repedled
188A(5) IE2(3) IE2(3) 204K CM 11 DK 3E
188A(6) E2(4) IE2(4) 205C(1),(2) 112(2),(1),(1A),2) 11 2
188A(6A) IE2(5) IE2(5) 205D 11 Il 1 (replaced)
188A(7),(7TA)  IE2(6),(7) IE2(6) 205F DK'3 DK 3
(replaced) (replaced)
188A(8) IE2(8) IE2(7) 209(3) CN4(2) CN 4(2)

(replaced)




Provision in Corresponding  Corresponding Provision in Corresponding  Corresponding
Income Tax provision in provision in Income Tax provision in provision in
Act 1976 or Income Tax Core Provisions Act 1976 or Income Tax Core Provisions
IRD Act 1974 Act 1994 Act 1996 IRD Act 1974 Act 1994 Act 1996
214B(7) IH 2 (1) IH 2 (1) 245M (7) IE 3(6) IE 3 (4)
214B(25) (inpart) 1H 2(2) IH 2 (2) 245N(1),(2) 1G4 (1),(2) |G 4 (replaced)
214G(2) IH3 IH3 245R)(2) IE4(2) IE4(2)
216(2) DN 1(2) DN 1(1) (replaced)
216(5) DN 1 (4) DN 1(2) 245R)(3) IE 4 (3) IE 4 (4)
216(6) DN 1(5) DN 1(3) 245R)(10) |E 4 (10) IE 4 (5)
216(7) DN 1 (6) DN 1 (4) 245RK(1) 1G5(1) 1G5(2)
216(8) DN 1(7) DN 1(5) (replaced)
216(9) DN 1(8) DN 1 (6) 245RK(2) 1G5(2) IG5(1)
216(10) DN 1(9) DN 1(7) (replaced)
216(11) DN 1(10) DN 1(8) 245RK(3) IG5(3) IG5(3)
216(12) DN 1(11) DN 1(9) 279(1)-(3) HK 15(1)-(3)  repealed
216(13) DN 1(12) DN 1(10) 292(2) BB 11(5) BH1(3)
216(14) DN 1(13) DN 1(12) 293(2) LC1(1) LC1(1)
216(15) DN 1(14) DN 1(12) 293(2B) LC1(d) LC1(d)
216(15A) 293(2C) LC1(3) LC1(3)
(relettered) DN 1 (15) DN 1 (13) 293(3) LC1(4) LC1(4
216(15B) DN 1(16) DN 1(14) 294(1) BB 11(1) BH1(1)
216(16) IH 4 (1) IH 4 (1) 294(2) BB11(2) BH1(2)
216(17) DN 1(17) DN 1(15) 306(1),(2) LC14(1),(9) LC14
216(19),(20) IH 4 (2),(3) IH 4 (2),(3) (replaced)
216(21) DN 1(18) DN 1(16) 317 NG 3 NG 3
216(22)(b) DN 1(19) DN 1(17) (replaced)
220(4) DN4(3) DN 4 (1) 331(1)-(4) ID 3(1)-(4) repealed
220(6) HS HS 332(1)-(6) ID 4 (1)-(6) repealed
22007) DN 4 (6) DN 4(5) 336 (relettered) ID 7 repealed
220(8) DN 4(7) DN 4 (6) 336R Cl9 repealed
220(9) DN4(3) DN4(7) 357(1),(2) IC1(1),(2) repealed
221(2) 52 repealed 359(1) IC3(1) repealed
221(5) DN 5 (4) DN 5(2) 359(2)(a)(ii) IC3(2)(a) repealed
228 HAd HH4 359(2)(b) IC3(2)(b) repealed

(replaced) 374F(1) KD 4 (1) repealed
228A(2) HH5(2) HH5(2) 376(1) MB 1 BB2(2)

(replaced) 390(2) MC1(1) repeaed
242(a),(b) BB 3(a),(b) AA 2 390(2) MC1(2) MC1(2)
242(c) BB 3(c) BD 1(2)(c) 390(3) MC1(3) MC1(3)
245M(2) IE3(2) IE3(2) 39477Q(3)

(replaced) (3A), (4) -(7) MF 5 (1)-(6) MF 5 (1)-(6)
245M (4) IF3 IF3 39477Q(8) MF5 (7) repealed




Changes to definitions

Definition Source Location Definition Source Location
allowable deduction new OB1 non-refundable credit new OB1
allowablerebates new OB1 non-resident new OB1
annual allowabledeductions new OB1 non-resident general insurer  new OB1
annual grossincome new OB1 notional incometax liability —new LC14(4)
applicable basic tax rate new OB1 partnership grossincome new HC1(12)
applicable surcharges new OB1 partnership net income new HC1(12)
assessableincome replaced OB1 policyholder base new OB1
assesableincomefrom forestry  repealed policyholder base calculation new OB1
assessableincomefrommining repealed policyholder baseincome

attributed foreign net loss new OB1 tax liability new OB1
available net loss new OB1 policyholder income new OoB1
beneficiary income replaced OB1 policyholder net loss new OB1
convertible credit new OB1 TAA3
determination of loss repealed refundable credit new OB1
determination of loss refundable rebate new OB1
carried forward repealed return of income or return

determination of net loss new TAA92(3) of the taxpayer’ sincome new OB1
determination of net loss schedular grossincome new OB1
carried forward new TAA 92(4) schedular grossincome

foreign expenditure new EP1(11) subject tofinal withholding  new OB1
foreign investment schedular incometax liability new OB1
fund net loss new OB1 schedular taxableincome new OB1
foreign sourced amount new OB1 specified activity netincome new IE2(8)
grossincome new OB1 specified activity net loss new IE2(8)
grossincomefrom forestry new OB1 surplus rebates new oB1
grossincomefromlife surplusrefundable credits new OB1
insurance new OB1 tax avoidancearrangement  new OB1
grossincome form mining new OB1 tax deduction new OB1
gross proceeds new EM 3(3) taxableincome new OB1
incometax liability new OB1 terminal tax new OB1
mining outgoing excess new OB1 timing regime new OB1
mortality result new OB1 trusteeincome replaced OB1

net gain new EM 3(3) unadjusted incometax liability new OB1
netincome new OB1 underwriting income repealed

net loss new OB1 underwriting loss new OB1

net mining loss new OB1 underwriting result new OB1
New Zealand resident new OB1 value of breeding stock new EM 3(3)
non-filing taxpayer new OB1 windfall credit new MZ1(3)

Changes to the Tax Administration Act 1994

Provision in Tax

Corresponding

Administration provision in Income Tax

Act 1994 Act 1976 or IRD Act 1974
41(1) new
92A new
120E(4) new
120EA new
120R(2) new
141(12A) new




