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GET YOUR TIB SOONER BY INTERNET
This Tax Information Bulletin is also available on
the Internet, in two different formats:

Online TIB (HTML format)

Printable TIB (PDF format)

•

This is the better format if you want to read the
TIB on-screen (single column layout).

•

•

Any references to related TIB articles or other
material on our website are hyperlinked,
allowing you to jump straight to the related
article. This is particularly useful when there
are subsequent updates to an article you’re
reading, because we’ll retrospectively add
links to the earlier article.

This is the better format if you want to print
out the whole TIB to use as a paper
copy—the printout looks the same as this
paper version.

•

You’ll need Adobe’s Acrobat Reader to use
this format—available free from their
website at www.adobe.com

•

Double-column layout means this version
is better as a printed copy—not as easy to
read on-screen.

•

All TIBs from July 1989 (the start of the
TIB) are available in this format.

•

•

Individual TIB articles will print satisfactorily,
but this is not the better format if you want to
print out a whole TIB.
All TIBs from January 1997 onwards (Volume
Nine, No.1) are available in this format.

The printable TIB appears on our website at
mid-month, at the same time as we send the
paper copy to the printers. This means you can
get a printable TIB from our website about two
weeks before we can post you a paper copy.

Online TIB articles appear on our website as soon
as they’re finalised—even before the whole TIB
for the month is finalised at mid-month. This
means you can read the first of any month’s TIB
articles on our website in the last two weeks of the
previous month.

Where to find us
Our website is at www.ird.govt.nz
It also includes other Inland Revenue information which you may find useful, including any draft binding
rulings and interpretation statements that are available, and many of our information booklets.
If you find that you prefer the TIB from our website and no longer need a paper copy, please let us know so
we can take you off our mailing list. You can e-mail us from our website.
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THIS MONTH’S OPPORTUNITY FOR YOU TO COMMENT

Inland Revenue produces a number of statements/rulings aimed at explaining how taxation law affects taxpayers
and their agents.
Because we are keen to produce items that accurately and fairly reflect taxation legislation, and are useful in
practical situations, your input into the process – as perhaps a “user” of that legislation – is highly valued.
The following items/draft items are available for review/comment this month, having a deadline of 31 May 2000.
Please see page 37 for details on how to obtain a copy:
Ref.

Type

Description

IP3168

Issues paper. The presentation
of this subject matter in the form
of an issues paper indicates
that Inland Revenue:
regards the matter as not being
clear-cut, is keen for the subject
to be discussed/debated, has not
formed a concluded view, wishes
to have the benefit of different
technical views.

The public benefit test. This paper discusses the common
law requirement that to be charitable an entity, such as a
trust, must be for the benefit of the community or an
appreciable section of it. That requirement is known as the
public benefit test. Usually, it is necessary for an entity to
satisfy the test before it can take advantage of the tax
exemption available to charities under section CB4 (1)(c)
and (e) of the Income Tax Act 1994.

IS3427

Draft interpretation
statement

Treaty of Waitangi settlements – GST treatment. This draft
interpretation statement sets out Inland Revenue’s
interpretation of how the Goods and Services Tax Act 1985
applies to settlements made between the Crown and Maori
people for breaches of the Treaty of Waitangi by the Crown.
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BINDING RULINGS
This section of the TIB contains Binding Rulings that the Commissioner of Inland Revenue has issued recently.
The Commissioner can issue Binding Rulings in certain situations. Inland Revenue is bound to follow such
a ruling if a taxpayer to whom the ruling applies calculates tax liability based on it.
For full details of how binding rulings work, see our information booklet “Guide to Binding Rulings” IR715
or the article on page 1 of TIB Volume Six, No.12 (May 1995) or Volume Seven, No.2 (August 1995). You can
order these publications free of charge You can obtain these publications free of charge by:
• Downloading them from our website at www.ird.govt.nz
• Requesting a copy from any Inland Revenue office.

PRODUCT RULING - BR PRD 00/02
This is a product ruling made under section 91F of the
Tax Administration Act 1994.

•

Amex has established the American Express
Corporate Card. Companies can initially apply
to Amex for the right to enable their employees
to apply to be Amex corporate cardmembers. If
a company is approved by Amex, the company
may approve employees to apply to Amex to be
corporate cardmembers. If Amex approves the
employee’s application, a corporate card is
issued to the employee.

•

Amex originally designed and implemented the
Membership Miles frequent flyer programme
(“Membership Miles”) for all its cardmembers,
under which participating cardmembers earned
points based on the dollar volume of their card
charges (“Amex points”) for redemption into
frequent flyer programme points (“points”) of
participating airlines. The converted Amex
points could be combined with an individual’s
existing other points with a chosen airline.
Where sufficient points were accumulated (from
both card spending and air travel) the
individual could redeem the points for
discounted or free air travel.

•

Amex subsequently designed and implemented
Membership Rewards which replaced
Membership Miles. Membership Rewards
provides an expanded array of rewards, not
previously available under Membership Miles,
including gifts, services, dining rewards,
accommodation, and outdoor experiences.
Membership Rewards is available to all
cardmembers, and not restricted to corporate
cardmembers.

•

In implementing Membership Rewards, Amex
notified employers of corporate cardmembers that
corporate cardmembers previously enrolled in
Membership Miles would automatically be
enrolled in Membership Rewards. If employers
did not agree with this, they could request that
enrolment be terminated.

Name of the Person who
applied for the Ruling
This Ruling has been applied for by American Express
International (NZ) Inc (“Amex”).

Taxation Law
All legislative references are to the Income Tax Act
1994 unless otherwise stated.
This Ruling applies in respect of section CI 2(1) and
the definition of “arrangement” in section OB 1.

The Arrangement to which this
Ruling applies
The Arrangement is that American Express corporate
cardmembers participate in the American Express
Membership Rewards programme (“Membership
Rewards”).
Under the Membership Rewards scheme, participating
cardmembers earn points based on the dollar volume
of their card charges. These can be redeemed for
goods and services.
Further details of the Arrangement are set out in the
paragraphs below:
•

The American Express group of companies
operates a worldwide card based payment
system business. As part of that business,
Amex issues American Express cards which
permit holders (“cardmembers”) to make
purchases of goods and services with cards
(“card charges”) at participating merchants
worldwide and to take advantage of other
valuable benefits and services.
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•

Corporate cardmembers, not previously
enrolled in Membership Miles, who wished to
enrol in Membership Rewards, were required to
contact Amex directly to enrol, provided they
were not precluded from doing so by their
employer.

•

Employers may decide at any time to apply for
corporate cards to be issued to employees who
are not already corporate cardmembers. These
employees may then elect to enrol in
Membership Rewards, provided their employer
does not preclude them from doing so.

•

•

•

•

Companies who have not previously applied to
Amex for the right to have corporate cards
issued to approved employees are subject to
the same joining procedure described
previously in the context of Membership Miles.
That is, employers can preclude employee
cardmembers from participating in the
Membership Rewards by indicating this on the
initial company application. If employers do
not preclude employees from participating,
employee cardmembers are either automatically
enrolled or can enrol by contacting Amex.
Alternatively, employee cardmembers can elect
not to participate in Membership Rewards by
contacting Amex.
The introduction of Membership Rewards did
not alter the contractual relationship between
Amex and employee corporate cardholders,
except to make available an extended array of
benefits.
No enrolment fee is payable either by the
company employer or the employee applicant to
open a corporate card account with Amex, to
use a corporate card, or to be a member of the
Membership Rewards programme. An annual
fee is payable by the employee cardmember for
the use of the card. This fee is based on the
number of corporate cards issued to employees
and varies for each business. An annual fee is
also paid by the employee cardholder to
participate in the Membership Rewards
programme.
The contract under which Amex issues
corporate cards is between Amex and the
employee. The employee is the “applicant” for
the issue of a corporate card. The legal right to
purchase goods and services using the card is
the employee’s. The legal obligations in
respect of card charges are primarily the
employee’s.
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•

•

The contractual arrangement described in the
above paragraph may only give rise to
obligations for the employer in some instances
in the case of default of payment by corporate
cardmembers. The company and employees
may agree with Amex that, in the case of
default:
•

the company and the employee are jointly
and severally liable for card charges; or

•

the company is liable only in respect of
“approved” expenditure (“limited liability”),
and the employee is solely liable for the
remainder; or

•

the employee is solely liable in respect of all
card charges.

The above arrangements only apply in the case
of default by employees. In the case of default,
the employee remains legally liable for card
charges under both joint and several liability
and limited liability. The company may have a
right of claim against the employee.

This Ruling does not consider whether any fringe
benefit (as defined in section CI 1) arises from the
corporate employer agreeing in some cases that in the
case of default:
•

The company and the employee are jointly and
severally liable for card charges; or

•

The company is liable in respect of “approved”
expenditure.

Conditions stipulated by the
Commissioner
This Ruling is made subject to the following
conditions:
•

The same terms and conditions apply to
corporate cardmembers who participate in
Membership Rewards as apply to any other
cardmember who participates in the programme.

•

The employers of employees who participate in
Membership Rewards offered by Amex will not
be in any way involved in negotiating with
Amex the type of rewards that may be provided
for or granted by Amex to the employees, or
any of the terms of those rewards.

•

The employers will provide no consideration to
Amex for offering Membership Rewards to their
employees. Nor will Amex provide
consideration to the employers.
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•

Nothing in:

•

Accordingly, employers of corporate
cardmembers are not liable for FBT on any
benefits which employees may obtain through
the Membership Rewards programme.

A. any statement made by or on behalf of
Amex;
B. any document or other communication
between Amex and any corporate employers
and or employees;
C. any internal Amex documentation or
communication; or
D. any legally enforceable or non-enforceable
documentation affecting the Arrangement to the extent it addresses or is directly or
indirectly relevant to the Arrangement as
described in this Ruling between any of Amex,
the corporate employers, or the employees of
those corporates, will be inconsistent with the
Arrangement as described in the Ruling or any
materials that have been disclosed to Inland
Revenue prior to this Ruling being signed.

The period or income year for
which this Ruling applies
This Ruling will apply for the period from 1 April 1999
to 31 March 2002.
This Ruling is signed by me on the 13th day of
January 2000.

Martin Smith
General Manager (Adjudication & Rulings)

Assumption made by the
Commissioner
This Ruling is made subject to the following
assumption:
•

Employers will maintain the remuneration
package of any employee participating in the
Membership Rewards programme to the level it
would have been set at if the programme
benefits were not obtained by that employee.
There will be no difference between the
remuneration levels of employees who
participate in the Membership Rewards
programme promoted by Amex and those who
do not.

How the Taxation Laws apply to
the Arrangement
Subject in all respects to the assumption stated above,
the Taxation Laws apply to the Arrangement as
follows:
•

There is no arrangement between Amex and
employers of corporate cardmembers for Amex
to provide or grant benefits through the
Membership Rewards programme to the
corporate cardmembers.

•

For the purposes of the FBT rules (as defined in
section OZ 1(1)), section CI 2(1) will not apply
to the entitlement of benefits received by
corporate cardmember employees under the
Membership Rewards programme.
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INTERPRETATION

STATEMENTS

This section of the TIB contains interpretation statements issued by the Commissioner of Inland Revenue.
These statements set out the Commissioner’s view on how the law applies to a particular set of circumstances
when it is either not possible or not appropriate to issue a binding public ruling.
In most cases Inland Revenue will assess taxpayers in line with the following interpretation statements.
However, our statutory duty is to make correct assessments, so we may not necessarily assess taxpayers
on the basis of earlier advice if at the time of the assessment we consider that the earlier advice is not
consistent with the law.

TRANSFERABLE TERM FISHING QUOTA – ACQUISITION
AND CONVERSION: SECTIONS 104, 104A, 106, AND 107A,
INCOME TAX ACT 1976
Summary

•

If a TTQ is able to be depreciated, is the
conversion of a TTQ to an ITQ a “disposal” in
terms of the Act?

All legislative references are to the Income Tax Act
1976 unless otherwise stated.
This interpretation statement sets out the
Commissioner’s view on how the cost of a
Transferable Term Fishing Quota (“TTQ”) is to be
treated for income tax purposes. The main focus is
first, whether the cost of acquiring a TTQ is
deductible, and secondly whether a TTQ is
“depreciable property” within the definition provided
for in the Income Tax Act 1976 (“the Act”).
This statement concludes that any expenditure
incurred in acquiring a TTQ is not deductible under
section 104 as the expenditure is capital expenditure
under section 106(1)(a). As expenditure is not
deductible under section 104, the provisions of section
104A will not apply.
It has also been concluded that a TTQ is “depreciable
property”, being fixed life intangible property, by
virtue of it being “a right to use land” within the 22nd
Schedule of the Act. When a TTQ is converted to an
Individual Term Quota (“ITQ”), it is not a “disposal”
for the purposes of section 117(10).

The issues
The issues considered in this interpretation statement
are:
•

•

Is the acquisition of a TTQ (at a cost)
deductible expenditure, and if so, can the cost
be amortised. If not, what is the correct
treatment of the expenditure?
Is a TTQ a “right to use land” within the 22nd
Schedule and therefore able to be depreciated?

Background
By the early 1980s, fishing pressure had reduced the
size of a number of New Zealand’s major fisheries
stocks. The Quota Management System (“QMS”) was
introduced in 1986 through amendments to the
Fisheries Act 1983. The aim of the QMS was to
conserve major fisheries’ stocks and improve the
economic efficiency of the industry.
Fish species are managed under the QMS through
ITQ. An ITQ is the right to catch a specified quantity
of quota species each fishing year within a Quota
Management Area (“QMA”), in perpetuity.
Due to the many Maori claims pending in relation to
the various fisheries, Government agreed that for
spiny rock lobster (Jasus edwardsii) and packhorse
rock lobster (Jasus verreauxi), transferable term quota
would be allocated instead of individual transferable
quota. This necessitated the removal of the existing
quota in respect of rock lobster from an ITQ and
putting these into a separate category of their own,
being TTQ. Rock lobsters were the only species of
fish subject to the TTQ system.
The original allocation of TTQ was made by the
Ministry of Agriculture and Fisheries (“MAF”), in
most instances at no cost to the holder. TTQ were
subsequently traded on the open market.
TTQ were first introduced as from 1 April 1990 under
the Fisheries Amendment Act 1990 (No.2). Legislation
provided for TTQ to have a term life of 25 years
expiring on 31 March 2015. This prevented further
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allocations being made on a permanent basis before
the Crown and Maori reached final agreement on a
Deed of Settlement for all commercial fishing claims. It
was envisaged that this would allow sufficient time for
Maori grievances to be settled while not detrimentally
affecting the catching capabilities of the commercial
fishery.
As from 1 October 1996, TTQ and the relevant
interests attached to them were converted to ITQ. No
compensatory payments were made in respect of the
conversion. As TTQ were, in most instances,
originally allocated to holders at no cost, the issues in
this statement relate solely to TTQ acquired at a cost,
which, in most instances therefore, will be acquisitions
subsequent to that initial allocation.
The TEO (in newsletter No 45 (20 September 1991)),
stated that the Department’s policy (Technical Rulings
Para 20.14.6.6) was to treat payments in relation to
TTQ as a lease and allow the amount paid for the
quota to be amortised over the time TTQ was held.
Owing to some interpretative difficulties arising in
practice, this statement aims to clarify the law as it
relates to the acquisition and subsequent conversion
of TTQ.

Income Tax Act 1976
Section 104 states:

(b)

Is necessarily incurred in carrying on a business for
the purposes of gaining or producing the assessable
income for any income year-

(1) For the purposes of this section-

In respect of trading stock; or

(c)

In respect of a lease to which section 222A to 222D
or section 222E of this Act apply; or

(d)

Pursuant to a binding contract entered into before
8:30 p.m. New Zealand Standard Time on the 31st
day of July 1986:

(ba)

Subject to subsection (2B) of this section, where the
expenditure is incurred by way of monetary remuneration for services that have been performed, the
amount of such expenditure that has not been paid in
the income year or within such further period as is
specified in subsection (2A) of this section:

(c)

Where the expenditure relates to a payment for, or
in relation to, a chose in action, the amount that
relates to the unexpired part of the period in relation
to which the chose is enforceable.

(3) Where any person has incurred any accrual expenditure,
that expenditure shall be deductible when it is incurred in
accordance with the provisions of this Act but the unexpired portion (if any) of that expenditure shall be taken
into account in ascertaining the assessable income of the
person for the income year in which that expenditure is
incurred and subsequent income years.

Investment, expenditure, loss, or withdrawal of
capital; money used or intended to be used as capital;
money used in the improvement of premises
occupied; interest which might have been made on
any such capital or money if laid out at interest; the
acquisition price of any financial arrangement (as
defined in section 64B(1) of this Act) to which
sections 64B to 64M of this Act applies:
Provided that this paragraph shall not deny a
deduction in respect of any amount of expenditure
deemed to be expenditure pursuant to sections 64B to
64M of this Act:

“Accrual expenditure”, in relation to any person, means
any amount of expenditure incurred on or after the 1st day
of August 1986 by the person that is deductible under this
Act other than expenditure incurred-

In respect of any financial arrangement; or

Where the expenditure relates to payment for
services, the amount of expenditure incurred on
services not performed:

(a)

Section 104A states:

(b)

(b)

Notwithstanding anything in section 104 of this Act, in
calculating the assessable income derived by any person
from any source, no deduction shall, except as expressly
provided in this Act, be made in respect of any of the
following sums or matters:

may, except as otherwise provided in this Act, be deducted
from the total income derived by the taxpayer in the
income year in which the expenditure or loss is incurred.

(a)

Where the expenditure relates to the purchase of
goods, the amount of expenditure incurred on goods
not used in the production of assessable income:

Section 106(1) states:

In calculating the assessable income of any taxpayer, any
expenditure or loss to the extent to which itIs incurred in gaining or producing the assessable
income for any income year; or

(a)

(4) The amount of the unexpired portion of any amount
of accrual expenditure of any person at the end of an
income year shall be included in the assessable income of
the person for the income year and such amount shall be
deductible in the following year.

Legislation

(a)

(2) The amount of the unexpired portion (if any) of any
amount of accrual expenditure of any person to be taken
into account in any income year shall be-

Section 111 states:
(1) Where a taxpayer has acquired any property from an
associated person (as defined in section 245B of this Act)
entitled to a deduction in respect of the depreciation of the
property, irrespective of whether or not any deduction has
in fact been allowed to that associated person, the Commissioner shall not allow to the taxpayer any greater deduction
in respect of the depreciation of the property than that
which would have been allowed to the associated person if
the associated person had retained the property:
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Provided that where any amount so allowed as a deduction
to the associated person has been dealt with under section
117 of this Act, the Commissioner may allow to the
taxpayer a deduction in respect of the depreciation of the
property based on the aggregate of the total of all amounts
so dealt with and the amount of that depreciated value of
the property immediately before it was acquired by the
taxpayer.
(2) This section shall not apply where the Commissioner is
of the opinion that the circumstances are such that a
deduction in respect of the depreciation of the property
based on the actual price or other consideration given for
the property should be allowed.

Section 117(7) states:

1
legal life
where “legal life” means the legal life of the property at the
time at which it was acquired by the taxpayer.

“Depreciable intangible property” is defined in
Schedule 22 as being the following:
1.

The right to use a copyright.

2.

The right to use a design or model, plan, secret
formula or process, or other like property or right.

3.

A patent or the right to use a patent.

4.

The right to use land.

5.

The right to use plant or machinery.

Subject to this Act, where any depreciable property has
been disposed of—

6.

The copyright in software, the right to use the
copyright in software, or the right to use software.

(a)

7.

The right to use a trademark.

8.

Management rights and licence rights created under
the Radiocommunications Act 1989.

Other than in accordance with a matrimonial
agreement; and

(b)

Along with any other property; or

(c)

For a consideration that the Commissioner believes is
not the market value; or

(d)

In accordance with subparagraph (ii) or subparagraph
(iii) of paragraph (a) of the definition of the term
“disposal” in subsection (10) of this section,—

the Commissioner shall deem the property to have been
disposed of for a consideration equal to the property’s
market value or, if the market value cannot be ascertained,
for a consideration specified by the Commissioner.

“Depreciable property” is defined in section 107A(1)
as:
“Depreciable property” in relation to any taxpayer, (a)

(i) In gaining or producing assessable income; or

“Annual depreciation rate” is defined in section
107A(1) as:
“Annual depreciation rate”, or “annual rate”, in relation to
any depreciable property of a taxpayer, is the rate applying
in respect of that property and that taxpayer pursuant to—

Means any property of that taxpayer which might
reasonably be expected in normal circumstances to
decline in value while used or available for use by
persons (ii) In carrying on a business for the purpose of
gaining or producing income; but

(b)

Does not include (i) Trading stock (as defined in section 85(1) of this
Act) of the taxpayer:
(ii) Land (excluding buildings and other fixtures and
such improvements as are listed in the Twentyfirst Schedule to this Act):

(a)

Section 108G of this Act, in the case of fixed life
intangible property (not being excluded depreciable
property):

(b)

Section 108H of this Act, in the case of excluded
depreciable property:

(c)

Section 108D of this Act, in the case of other
depreciable property acquired before the end of the
taxpayer’s 1994-95 income year:

(d)

Section 108E of this Act, in the case of international
aircraft acquired in the taxpayer’s 1995-96 income
year or any subsequent year:

(A) A finite useful life that can be estimated with
a reasonable degree of certainty on the date
of its creation or acquisition; and

(e)

Section 108F of this Act, in the case of other
depreciable property acquired in the taxpayer’s 199596 income year or any subsequent year:

(B) If made depreciable, a low risk of being used
in tax avoidance schemes:

(iii) Financial arrangements, as defined in section 64B
of this Act:
(iv) Intangible property other than intangible
property which is of a type listed in the Twentysecond Schedule to this Act, which Schedule
describes intangible property that has –

(iva)Property which the taxpayer has elected to treat
as low value property under section 108O of this
Act:

The annual depreciation rate for fixed life intangible
property in section 108G states:

(v) Property the cost of which is deductible under
any of sections 104, 127, 131, 134 to 139, 142,
143, and 214F of this Act, or by virtue of an
amortisation or other similar deduction available
under any section of this Act (such as sections
128A, 128B, 128C, 144, and 222E) other than
sections 108 to 108N and section 113A:

The annual depreciation rate for any fixed life intangible
property of a taxpayer (not being excluded depreciable
property) shall be the rate, expressed as a decimal and
rounded to two decimal places (with numbers at the
midpoint or greater being rounded up and other numbers
being rounded down), calculated in accordance with the
following formula:
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(vi) Property which will not, in respect of the
taxpayer, decline in value as a result of any right
of the taxpayer to receive any compensation for
any such decline in value on disposition of such
property:

“Disposal” is defined in section 117(10) as:
(a)

Includes—
(i) The acquisition of property of a taxpayer by any
person empowered to do so by statutory
authority:
(ii) Ceasing to use in New Zealand and taking out of
New Zealand for use outside New Zealand any
property of a taxpayer in respect of which a
first-year allowance has been granted under
section 112 of this Act (other than under
subsection (8) of that section), except where the
Commissioner is satisfied that (A) The property has been taken out of New
Zealand only temporarily; and

(iii) In any income year, any change of use, or
change of location of use, occurring in a
preceding income year, as a consequence of
which the application of section 108A of this
Act gives rise to a nil deduction on account of
depreciation for that subsequent income year, in
which case the property shall be deemed to have
been disposed of on the first day of that
subsequent income year and no deduction on
account of depreciation shall be claimed in that
subsequent income year:
(iv) Any event whereby the rights which constitute
or are part of an item of intangible property will
no longer be able to be exercised, at any time, by
the taxpayer who owns that property:
(v) Any event as a consequence of which the
property is irreparably damaged; but

but does not include any item of property in existence at
the end of the 1992-93 income year that was permitted by
the Commissioner to be accounted for in that income year
using any of the standard value, replacement value, or
annual revaluation methods:

“Fixed life intangible property” is defined in section
107A(1) as:
any intangible property that(a)

Is depreciable property; and

(b)

Has a legal life which could reasonably be expected,
on the date of the creation or acquisition of the
property, to be the same as the property’s remaining
estimated useful life.

“Legal life”, in respect of any intangible property and the
owner of that property, means the number of years and any
monthly fraction thereof that the property may remain or
continue to remain in existence by virtue of the contract or
statute that creates the property for the owner assuming
any rights of renewal or extension that are essentially
unconditional, or conditional on the payment of predetermined fees, are exercised:

Fisheries Act 1983
“Transferable term quota” is defined in section 2 of the
Fisheries Act 1983 as:
means quota that confers on the holder the right to take
rock lobster at any time in the period of 25 years beginning
on the 1st day of April 1990 (being quota that may be
transferred as if it were individual transferable quota
allocated under Part IIA of this Act).

Section 28BA(1) states:

Does not include, in the case of intangible property,
the disposal of that property as part of an arrangement to replace it with property of the same type.

“Excluded depreciable property” is defined in section
107A(1) as:

The taking of rock lobster in the quota management areas
described in the Third Schedule to the Maori Fisheries Act
1989 is hereby declared to be subject, for the period of 25
years beginning on the 1st day of April 1990, to the quota
management system established under this Part of this Act.

Section 28OA(3) further describes a TTQ by saying:

“Excluded depreciable property” means, in respect of any
taxpayer, any depreciable property(a)

That was used or was available to be used by the
taxpayer for any purpose whatever within New
Zealand, other than as trading stock, before the 1st
day of April 1993; or

(b)

For which a binding contract for its purchase or
construction was entered into by the taxpayer before
the 16th day of December 1991; or

(c)

That is or has been in respect of the taxpayer a
qualifying asset within the meaning of section 108N
(1) of this Act; or

(d)

That is an intangible asset that was used or was
available for use by the taxpayer before the 1st day
of April 1993;-

“Legal life” is defined in section 107A(1) as:

(B) The property will, after its return to New
Zealand, be used in or for the purpose of a
business in New Zealand:

(b)

(e)

To the extent that the property is or has been in
respect of the taxpayer a qualifying improvement
within the meaning of section 108N of this Act; or

Subject to subsection (4) of this section [which requires a
fishing permit to be held], each transferable term quota
shall enable the holder, or if there is more than one holder,
the combined holders, and any lessee or lessees of the rights
to take rock lobster under the quota, to take in total within
the quota management area concerned in any year rock
lobster, or rock lobster of the species shown in the quota,
up to a tonnage shown in the quota.

Section 334 of the Fisheries Act 1996 states:
(1) All transferable term quota (within the meaning of the
Fisheries Act 1983) that(a)
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Was owned by any person immediately before the
commencement of this section; and
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(b)

Relates to packhorse rock lobster or spiny rock
lobster in a particular quota management area-

is hereby declared to be individual transferable quota
under Part IIA of that Act for the species in that quota
management area.
(2) The conversion of quota by subsection (1) of this
section does not constitute an allocation of new quota
for the purposes of any enactment or rule of law.
(3) All quota allocated under section 28OA of the Fisheries
Act 1983 after the commencement of this subsection, as a
result of an appeal to which section 335(1) of this Act
applies, shall be allocated in the form of individual transferable quota under Part IIA of the Fisheries Act 1983.
(4) All individual transferable quota to which this
section applies shall be perpetual even though it has
been converted from quota that has been declared by
section 28BA of the Fisheries Act 1983 to be subject to the
quota management system established under the Act for a
period of 25 years commencing on the 1st day of April
1990.
(5) For the avoidance of doubt, it is hereby declared that
sections 28E and 28OE(1)(a) of the Fisheries Act 1983 do
not apply and have never applied to transferable term quota
under the Fisheries Act 1983 or to individual transferable
quota for rock lobster created under this section. [Emphasis
added]

“Territorial Sea” is defined in the Territorial Sea,
Contiguous Zone and Exclusive Economic Zone Act
1977 as:
In this Act, unless the context otherwise requires;
The territorial sea of New Zealand comprises those areas of
the sea having, as their inner limits, the baseline described
in sections 5 and 6 [and 6A] of this Act and, as their outer
limits, a line measured seaward from that baseline, every
point of which line is distant 12 nautical miles from the
nearest point of the baseline.

And section 7 of the above Act states:
Subject to the grant of any estate or interest therein
(whether by or pursuant to the provisions of any enactment
or otherwise, and whether made before or after the
commencement of this Act), the seabed and subsoil of
submarine areas bounded on the landward side by the lowwater mark along the coast of New Zealand (including the
coast of all islands) and on the seaward side by the outer
limits of the territorial sea of New Zealand shall be deemed
to be and always to have been vested in the Crown.

The “Continental Shelf” is defined in the Continental
Shelf Act 1964 as:
The seabed and subsoil of those submarine areas that extend
beyond the territorial limits of New Zealand, throughout
the natural prolongation of the land territory of New
Zealand, to the outer edge of the continental margin, or to
a distance of 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured (as
described in sections 5 and 6 [and 6A] of the Territorial Sea
and Economic Zone Act 1977) where the outer edge of the
continental margin does not extend to that distance.

Section 3 of the same Act states:
All rights that are exercisable by New Zealand with respect
to the continental shelf and its natural resources for the
purpose of exploring the shelf and exploiting those
resources are hereby vested in the Crown.

Application of the Legislation
Is the cost of acquiring a TTQ
deductible?
Various possible interpretations exist as to the correct
treatment of the cost of a TTQ. One interpretation is
that the cost may be fully deductible under
section 104. If this is so, then the amount paid for the
TTQ would be either deductible in full in the year of
expenditure, or, more likely, able to be amortised over
the period it is held, in terms of section 104A. This
section 104A interpretation would also mean that, on
the disposition of a TTQ, any unexpired portion of
expenditure, as at the date of conversion to an ITQ,
would not be required to be added back as income
under section 104A(4). The effect of this
interpretation would be that a deduction for the full
amount of the acquisition cost has been made.
A second interpretation is that the cost of a TTQ is
not fully deductible in terms of section 104 because it
is capital expenditure in terms of section 106(1)(a). In
this situation, the cost of a TTQ cannot be amortised
over the period it is held, under section 104A, and,
ordinarily, any loss incurred by the taxpayer on the
disposition of a TTQ will be a capital loss. This
interpretation would also mean that there is no
unexpired portion of expenditure as at the date of
conversion.
NOTE: If a taxpayer was buying and selling TTQ as
part of a business activity, e.g. dealers, traders etc., the
treatment of the costs of acquiring TTQ is likely to be
different.
Thirdly, if a TTQ is considered to be a capital asset in
terms of section 106(1)(a), it may be able to be
depreciated.

General capital v revenue principles
In CIR v Thomas Borthwick & Sons (1992) 14 NZTC
9,101, Richardson J described the governing approach
to the capital/revenue distinction to be the
observations of Lord Pearce in BP Australia Ltd v
FCT ([1966] AC 224). In BP Australia the general
approach to the question of whether a payment is a
capital or revenue expense was outlined by Lord
Pearce at p.264:
The solution to the problem is not to be found by any rigid
test or description. It has to be derived from many aspects
of the whole set of circumstances some of which may point
in one direction, some in the other. One consideration may
point so clearly that it dominates other and vaguer
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indications in the contrary direction. It is a commonsense
appreciation of all the guiding features which must provide
the ultimate answer. Although the categories of capital and
income expenditure are distinct and easily ascertainable in
obvious cases that lie far from the boundary, the line of
distinction is often hard to draw in border-line cases; and
conflicting considerations may produce a situation where
the answer turns on questions of emphasis and degree. That
answer: “depends on what the expenditure is calculated to
effect from a practical and business point of view rather
than upon the juristic classification of the legal rights, if
any, secured employed or exhausted in the process” (per
Dixon J. in Hallstroms Pty. Ltd. v F.C. of T. (1946) 72
C.L.R. 634 at p.648).

In BP Australia, Lord Pearce applied the tests
formulated in Sun Newspaper Limited and Associated
Newspapers Ltd v FCT ((1939) 61 CLR 337) to
determine whether payments made by BP to secure
trade tie agreements were capital or revenue. In that
decision Dixon J set out three important matters to take
into account, namely:
•

the character of the advantage sought, and in
this its lasting qualities may play a part;

•

the manner in which it is to be used, relied upon
or enjoyed, and in this and under the former
head recurrence may play its part; and

•

the means adopted to obtain it; that is, by
providing a periodical reward or outlay to cover
its use or enjoyment for periods commensurate
with the payment or by making a final provision
or payments so as to secure future enjoyment.

In CIR v LD Nathan & Co Ltd ([1972] NZLR 209) the
taxpayer company claimed a deduction for the
payment of goodwill which had been made in the
course of a take-over of another company. The Court
of Appeal rejected the claim on the ground that a
payment for goodwill is an outgoing of a capital
nature. North P identified six tests applicable in border
line cases, which have been enunciated in a number of
the leading decisions, namely:
•

the tests of recurrence;

•

the distinction between fixed and circulating
capital;

•

the distinction between the business entity or
structure or the profit-yielding subject as
contrasted with the process by which it
operates or is operated in order to obtain
regular returns by means of regular outgoings
or outlays;

•

whether the expenditure was made not only
once and for all but with a view to bringing into
existence an asset or advantage for the
enduring benefit of a trade;
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•

whether the expenditure is an ordinary
expenditure of the regular conduct of the
business or an organisation for earning profits;
and

•

the nature of the asset obtained or sought in
which its enduring character may play a part.

North P delivered the judgment of the Court, and in the
course of his judgment his Honour said at p.215:
In this case a good deal was made of the fact that the
import licences held by Entricans were reviewed each year
and a purchaser would have no assurance that the licences
would be renewed or indeed that the categories therein
mentioned would not be altered or indeed substantially
reduced. Likewise, there was no guarantee that Entrican’s
customers would be willing to do business with Nathans and
therefore it was argued there was no certainty of Nathans
deriving an enduring benefit from the contract. In my
opinion, there is no substance whatever in either of these
contentions. I cannot do better than adopt the words of
Rich J in the well known Australian case, Sun Newspaper
Limited and Associated Newspapers Ltd v FCT (1939) 61
CLR 337:
“The purpose (of the payment) was to buy opposition and secure so far as possible a monopoly. The
fact that the benefit was not perpetual does not
deprive it of its capital attributes. If physical assets
of a terminating or wasting description were bought,
no one would say on that account that the money
was a revenue expenditure.”

In the Commissioner’s view, TTQ are the business
structure from which any income would be derived.
The ability to derive income from a rock lobster
operation is only possible by virtue of the taxpayer
being in possession of a TTQ. The acquisition cost of
a TTQ is a once-only expenditure which brought into
existence an asset for the enduring benefit of a trade.
The fact that TTQ were not perpetual and only had a
limited life of 25 years does not mean that TTQ were
not capital in nature (CIR v LD Nathan). Those
receiving a TTQ are receiving a valuable right that is
clearly providing an enduring benefit to the business.
On this basis, it is considered that, because a TTQ is a
capital asset, the expenditure in acquiring a TTQ is
expenditure of a capital nature and is precluded from
deduction under section 104 by virtue of section
106(1)(a). As a result of this conclusion, the cost of a
TTQ cannot be amortised under section 104A,
because section 104A only applies where expenditure
is ordinarily deductible under the Act (whereas TTQ
are capital in nature).

Is a TTQ “depreciable property”?
The current depreciation regime was introduced into
the Income Tax Act 1976 as taking effect from the 1993/
1994 income year. Included as part of the regime were
certain types of intangible assets, listed in the 22nd
Schedule.
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Prior to the current depreciation regime, no provision
was made for the depreciation of intangible property of
any kind. The ability to depreciate intangible property
that existed before the new regime was introduced is
denied by the definition of “excluded depreciable
property”, as provided for at section 107A, which
specifically excludes depreciable property used or
available to be used prior to 1 April 1993.

category from this schedule which could be
considered to apply to fishing quota, is the “right to
use land”.

Is the use of fishing quota the “right to use land”
within the 22nd Schedule?

•

The property is depreciable intangible property
of a type within the 22nd Schedule

In order to be depreciable property, a TTQ must be
depreciable intangible property and therefore it must
come within Schedule 22, i.e. it must be the right to use
land. Rock lobster, which are the only species of fish
subject to the TTQ system, are generally sourced from
an area close to the foreshore and are largely found in
and around rocks, which are on the sea-bed. They
may be collected in any one of three ways: by diving,
potting and hand-gathering, but generally, the most
favoured is the potting method, which results in the
largest catches. Potting takes place in areas where the
rocks are easily reached for the purpose of placing
pots.

•

The property might reasonably be expected, in
normal circumstances, to decline in value while
used or available for use; and

Therefore, it is necessary to decide whether the right
to use the sea-bed in the area where the lobster are
located constitutes a right to use land.

•

The property has been used in deriving gross
income; or

•

The property has been used in carrying on a
business for the purpose of deriving gross
income.

Neither “right to use land” nor “land” are defined in
the Act for the purposes of Schedule 22. “Land”,
however, is defined in section 67 in relation to profits
or gains from land transactions as:

Depreciation on intangible assets only applies to
those assets acquired after 1 April 1993. As TTQ were
first created in 1990, it is only those TTQ acquired after
1 April 1993 that would meet the “depreciable
property” definition.
To come within the definition of “depreciable
property”, the following criteria need to be satisfied:

The intangible property listed in the 22nd Schedule is
as follows:
1.

The right to use a copyright.

2.

The right to use a design or model, plan, secret
formula or process, or other like property or right.

3.

A patent or the right to use a patent.

4.

The right to use land.

5.

The right to use plant or machinery.

6.

The copyright in software, the right to use the
copyright in software, or the right to use software.

7.

The right to use a trademark.

8.

Management rights and licence rights created under
the Radiocommunications Act 1989.

9.

A consent granted under the Resource Management
Act 1991 to do something that otherwise would
contravene sections 12 to 15 of that Act (other than
a consent for a reclamation), being a consent granted
in or after the 1996-97 income year.

10.

The copyright in a sound recording, if the copyright
was produced or purchased by the taxpayer on or
after 1 July 1997, and copies of the recording have
been sold or offered for sale to the public.

A fishing quota provides the owner with the right to
catch a defined percentage of the Total Allowable
Commercial Catch and therefore potentially, the only

(a)

Any estate or interest in land, whether legal or
equitable, corporeal or incorporeal, freehold or
chattel; and

(b)

Any option to acquire land and any such estate or
interest in land;-

but does not include a mortgage.

This definition relates to interests, and in this respect
is concerned with the “rights” in land, not what things
are considered to actually be land for the purposes of
TTQ. We are concerned with what goes to make up
land, that is, its composition and in this regard, this
definition provides no assistance.
“Land” is also defined in a number of other Acts, e.g.
Marine Farming Act 1971, Resource Management Act
1991, Foreshore and Seabed Endowment Revesting
Act 1991, that are consistent with an interpretation
that land includes the seabed. These definitions,
however, are only defined for purposes of those
particular Acts – they are not specifically shown to
apply for tax purposes.
In the absence of a specific definition of “land” in the
Income Tax Act stating what land includes or is
composed of, and the fact that the definitions in other
legislation apply only to those particular Acts, it is
necessary to consider the common law meaning of
“land” as to whether the rights in waters include rights
to the land below them. If, therefore, it can be
established in common law that these rights extend to
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include that land beneath the water, then, by analogy,
any right the Crown has granted to fish in a particular
area of water will also include a corresponding right to
use or take from the land.

Case law on water rights
A number of cases have considered water rights and
whether these extend to include the land below the
water.
In Attorney General for the Province of British
Columbia v Attorney General for the Dominion of
Canada [1914] AC 153, the Privy Council had to
consider whether the legislature of British Columbia
could authorise the Government of the Dominion to
grant fishing leases and licenses in both tidal and nontidal waters, and below the low water mark and in parts
of the open sea. Therefore, the case concerned the
authority of the legislature of British Columbia. The
legislature of British Columbia had granted to the
Government of the Dominion a strip of land known as
the railway belt. This railway belt included both tidal
and non-tidal waters. In discussing what had passed
under the grant of the railway belt, the Privy Council
said at pp.167-168:
[Their Lordships] are unable to see any ground for construing the grant of the railway belt as excluding such lands
situated within it as are covered with water. The solum
(ground) of a river bed is a property differing in no essential
characteristic from other lands.....
…In the present case, therefore, their Lordships entertain
no doubt that the title to the solum and the water rights in
the Fraser and other rivers and lakes so far as within the
belt are at present held by the Crown in right of the
Dominion, and that this title extends to the exclusive
management of the land and to the appropriation of its
territorial revenues. It remains to consider the consequences as regards fishing rights. These are, in their
Lordships opinion, the same as in the ordinary case of
ownership of a lake or river bed. The general principle
is that fisheries are in their nature mere profits of
the soil over which the water flows, and that title to a
fishery arises from the right to the solum. A fishery
may of course be severed from the solum, and then it
becomes a profit a prendre in alieno solo and an incorporeal
heriditament.....But apart from the existence of such
severance by grant or prescription the fishing rights
go with the property in the solum.
The authorities treat this broad principle as being of
general application. They do not regard it as restricted to inland or non-tidal waters. They recognise
it as giving to the owners of land on the foreshore or within
an estuary or elsewhere where the tide flows and reflows a
title to fish in the waters over such lands, and this is equally
the case whether the owner be the crown or a private
individual. But in the case of tidal waters (whether on the
foreshore or in estuaries or tidal rivers) the exclusive
character of the title is qualified by another and paramount
title which is prima facie in the public. [emphasis added]
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Their Lordships went on to say (at p.171):
It follows from these considerations that the position of
the rights of fishing in the rivers, lakes, and tidal waters
(whether in rivers and estuaries or on the foreshore) within
the railway belt stand prima facie as follows: In the nontidal waters they belong to the proprietor of the soil, i.e.
the Dominion, unless and until they have been granted by it
to some individual or corporation. In the tidal waters,
whether on the foreshore or in creeks, estuaries, and tidal
rivers, the public have the right to fish, and by reason of
the provisions of the Magna Carta no restriction can be put
upon that right of the public by an exercise of the prerogative in the form of a grant or otherwise. It will of course be
understood that in speaking of this public right of fishing in
tidal waters their Lordships do not refer in any way to such
fishing by kiddles, weirs, or other engines fixed to the soil.
Such methods of fishing involve a use of the solum which,
according to English law, cannot be vested in the public, but
must belong to the Crown or some private owner.

The Privy Council drew a distinction between tidal and
non-tidal waters. Non-tidal waters are those such as
lakes, rivers and other inland waterways, excluding
those parts of rivers and other waterways which meet
the sea, and as such, are tidal. Tidal waters include
these areas where non-tidal waters meet tidal waters, at
the mouths of streams and in estuaries, as well as the
sea coast. The open seas appear to fall into a separate
category.
It held that, in respect of non-tidal waters, the right to
grant fishing rights is a property right, and as such,
exists with the owner of the underlying land. It is a
private property right. In the case of rivers, this may
well exist with private individuals, but in the case of
lakes, the title to the underlying land is typically
reserved to the Crown. On the particular facts of the
British Columbia case, this meant that the right was a
property right over which the Government of British
Columbia had exclusive authority, except that the
Government of British Columbia had specifically
granted ownership of the particular land in question
back to the Government of the Dominion.
In respect of tidal waters, Viscount Haldane said:
But in the case of tidal waters (whether on the foreshore or
in estuaries or tidal rivers) the exclusive character of the
title is qualified by another and paramount title which is
prima facie in the public…… So far as the waters are tidal
the right of fishing in them is a public right subject only to
regulation by the Dominion Parliament.

In respect of the rights relating to the open seas, the
Privy Council said that it did not propose to express an
opinion on the question of whether the Crown has a
right of property in the bed of the sea below low water
mark. However, it went on to say (at p.173):
Their Lordships have already expressed their opinion that
the right of fishing in the sea is a right of the public in
general which does not depend on any proprietary title, and
that the Dominion has the exclusive right of legislating
with regard to it.
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In re Ninety-Mile Beach [1963] NZLR 461, the New
Zealand Court of Appeal considered whether the
Maori Land Court had jurisdiction to consider claims
over the foreshore. The Court of Appeal did not
actually consider whether the foreshore was land, but
it is implicit from their discussions that they clearly
considered it to be so. The following are some
examples:
…the question we are asked to consider in this appeal is
whether the jurisdiction of the Maori Land Court to
investigate the title to customary land and to issue freehold
orders in respect thereof extends to the investigation of
title to and the issue of freehold orders in respect of land
lying between mean high water mark and mean low water
mark... (p.466).
The main submission made by the Solicitor General was that
on the assumption of sovereignty by her majesty Queen
Victoria, the foreshore of the lands of New Zealand
including the land in question became and has ever since
remained vested in the Crown, and that the Maori Land
Court-as it is now called- has not and never did have
jurisdiction to investigate the title to land below the high
water mark. (p.467)
Has the Maori Land Court jurisdiction to investigate title
to, and to issue freehold orders in respect of the foreshorenamely that part of the land which lies between the mean
high water mark and the mean low water mark? (p.474)
The facts were that on 13 December 1864 the Crown had
made a grant of land on the foreshore at Timaru down to
the low water mark... (p.476)

The issue of ownership of the river bed was also
considered in re the bed of the Wanganui River [1955]
NZLR 419, where the Court of Appeal considered the
river bed to be land. Cooke J said (at p.429):
…by the Treaty the soil of the bed became vested in the
Crown as part of its demesne [domain] lands and unaffected
by any native customary title.

North J went on to say (at pp.461-463):
I can see no justification for the Solicitor General’s
argument that some distinction is to be drawn between dry
land and land covered with water; both were tribal territory,
and both had their uses and served the needs of the tribe.
…It seems to me however, to be clear, that this section
recognised the possibility of the existence of rivers running
through the tribal lands, and in the absence of any statutory
provision excluding the soil of the bed of the rivers from
the tribal customary lands, it is difficult to imagine that
such river beds could have been excluded from a certificate
of title granted to a tribe in respect of its tribal lands.

It is implicit in the two New Zealand cases above that
there is no distinction between title to bare land and
title to land over which water is flowing. The rights
which attach to waters are derived from the rights to
the land below such waters. However, the nature of
the particular land being looked at in these cases is
such that it would normally be subject to the Land

Transfer Act 1952, whereby the owner would, in effect,
hold a title to the land, regardless of whether water
flowed over it or not. The rights to a TTQ are rights in
the open sea, an area not subject to the Land Transfer
Act and this may be of significance.
In British Columbia, the Privy Council, whilst
recognising that, prima facie, the right to fish in tidal
waters or open seas is primarily a public right, held
that the Dominion (in whom the title was vested, in
this instance the Crown of New Zealand) may legislate
against this right. This means that the proprietary
right to the territorial waters is vested in the Crown.
Legislation of this nature has been effected by the
provisions of section 7 of the Territorial Sea,
Contiguous Zone, and Exclusive Economic Zone Act
1977, which states that the sea-bed to the outer limits
of the territorial waters is vested in the Crown, and as
such, is a legal interest.
As referred to earlier, the area where rock lobster are
gathered is within the territorial waters of New
Zealand, meaning that the area where rock lobster are
gathered is vested in the Crown. If, as the Privy
Council considered to be the case in British
Columbia, the title to a fishery arises from the right to
the solum, then this right arises by virtue of there
being an interest in the solum. Hence, the Crown, by
virtue of it having the legal interest in the land, also
has title to the fishery above such land.
The enactment of the Fisheries Act 1983 (and the
subsequent amending Acts) specifically provided the
Crown with sole rights to grant to others the right to
take species of fish from particular waters. In addition,
the Fisheries Act also provided for the holder of a
fishing quota to transfer by way of sale or lease the
rights held in a TTQ. On the basis of the British
Columbia case, the Crown has the ability to permit
others to fish in the Crown’s solum, i.e. to take some of
its interest in the land (the fish). This raises the
question of whether the right to take fish is the right to
use land.

Is the right to take fish a “right to use land”?
The meaning of the “right to use land” should be
considered from the perspective of its context for the
purposes of Schedule 22. Schedule 22 allows the
depreciation of certain intangible assets used by the
taxpayer in the income earning process. This means
that the intangible “right to use land” must be a right
which is exercised in the course of the taxpayer
deriving his or her income.
A fishing quota confers on the holder a right to take
fish, whose sale provides income to the holder.
However, the issue is whether the right to use the
water to take fish, means that it is a right to use the
land below that water. From all three cases referred to
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earlier it has been established that, where there is title
to an area, that area is defined by reference to the subsoil, and therefore forms part of that title. As stated
above, the Crown has vested in it the territorial waters
and the sea-bed below such waters. On this basis, we
consider that a fishing quota, which confers on the
holder the right to use the waters for the purpose of
taking the entitlement of fish, also includes the right to
use the land below those waters. This is on the basis
that the “right to use” is the right to use the land to
the extent necessary to exercise the rights conferred
by the fishing quota.
Additionally, in the case of rock lobster it can also be
argued that, as the lobster’s habitat is usually on the
sea-bed or rocks resting on the sea-bed, the lobster
themselves are gathered from the land. This
conclusion holds equally for all other species of fish.

Is a TTQ a profit à prendre?
It could be argued that a TTQ, being a right to use
land, is a profit à prendre. A profit à prendre (a right to
take profits from the land) also includes a right to use
land as it confers on the holder a right to take from the
water, including the land below it. However, a profit à
prendre is an interest in land, which is a tangible right.
Therefore, although a TTQ has many of the same
characteristics as a profit à prendre, the better view is
that a TTQ is not a profit à prendre. To elaborate on
this view, it is necessary to determine what
distinguishes a TTQ from a profit à prendre.
The first characteristic of a profit à prendre is that it is
a right to take something off land. The cases have held
that this extends to taking fish from water which flows
over land.
In Fitzgerald v Firbank [1987] 2 Ch 96, the plaintiffs
held an exclusive right of fishing with rod and line for a
specified period in a certain part of a river. The
plaintiffs succeeded in bringing an action for trespass
against the defendants, who had polluted the river by
way of discharge of clay and gravel-washings. The
pollution resulted in fish being driven almost entirely
out of the plaintiff’s fisheries, interfered with the
natural spawning process, deprived the fish of food
and rendered the remaining fish unsuitable to take.
Lindley LJ cited with approval the dictum in Smith v
Kemp (1693) 2 salk.637 on the subject of “piscary”
where the Court said:

revocable licence. What is that? It is a good deal more
than an easement; it is commonly called a profit à prendre.
It is of such a nature that he can bring an action for trespass
at common law for the infringement of those rights.

The second characteristic of a profit à prendre is that it
is an interest in land. This means that the profit à
prendre needs to have been created by a person with a
legal interest in the land. Section 90 of the Land
Transfer Act 1952 also specifically provides for the
registration of the interest in a profit à prendre on the
legal title to the land. In this respect, a profit à prendre
confers rights of a possessory nature. As a result of
this legal interest, the owner of a profit à prendre can
bring an action for trespass at common law for an
infringement of those rights.
However, although both a TTQ and a profit à prendre
have these similar features, the right of action in
respect of each is not the same. A person holding the
rights in a profit à prendre can bring an action for
trespass for an infringement of those rights, because a
profit à prendre is a property right and the right is
actionable as a right in rem. This feature can be
distinguished from a TTQ where, if an unauthorised
person was fishing in the quota area or prevented a
TTQ holder from exercising his or her rights in any
manner, no action for trespass is available to the
holder of a TTQ. The legal right of action (e.g.
prosecution action) for any unauthorised conduct (e.g.
trespass) lies with the Crown, exercised by the
Ministry of Fisheries on behalf of the Crown.
In addition to this, the rights in a TTQ, in contrast to
those in a profit à prendre, are not registerable under
the Land Transfer Act because the territorial waters
and land below such waters are not subject to that
Act. The case law referred to above indicates that,
generally, a fishing right is a profit à prendre.
However, based on the analysis above, we consider
that the rights in a TTQ, whilst similar to those in a
profit à prendre, can be sufficiently distinguished so
as to conclude that a TTQ is not an interest in land
and therefore, not a tangible interest in land.

Can the property be reasonably expected in
normal circumstances to decline in value?
In order to be “depreciable property”, property must
also meet a further test, i.e. the requirement that it
might reasonably be expected to decline in value while
used or available for use.
In the Commissioner’s view, as a TTQ existed for a
fixed term only, prima facie, the value of such quota
would reasonably be expected to decline, in terms of
resale value, as the term came closer to an end.

If a grant be de liberia piscaria, the grantee shall have the
property of the fish there, and shall maintain trespass for
fishing there.

Lindley LJ went on to say (at p.99):

However, it is acknowledged that extraneous factors
such as economic conditions and scarcity of rock
lobster may also directly affect the value of the quota
during the term of the right, so that at a given point in

The right to fishing includes the right to take away fish
unless the contrary is expressly stipulated. I have not the
slightest doubt about that. Therefore, the plaintiffs have
got a right of some sort as distinguished from a mere
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time the value may fluctuate upwards or downwards.
The fact that property may fluctuate in value over the
period of its life was recognised by the Valabh
Committee in their report “Tax Accounting Issues”
(Feb 1991) which recommended the inclusion of fixed
life intangible property in the definition of “depreciable
property”. It said (at p.111):
In general, the approach adopted by the Commissioner has
been to exclude from the class of depreciable property
those assets that are not used in the derivation of assessable
income, as well as those assets that are not expected
“systematically” to decline in value over the estimated
useful life of the asset.
This approach has not resulted in the exclusion of assets
that exhibit an increase in their nominal value at some
stage over their useful life. Assets that are expected to fall
in value over their estimated useful lives are still depreciable
even if they increase in value at certain times during that
period. However, it has resulted in the exclusion of certain
“investment” assets that can be expected to appreciate in
value over most of the asset’s life (such as, original works
of art, vintage cars etc.), even though it is recognised that
the value of those assets at the end of their useful lives will
inevitably be less than their original cost.

It is noted that two tests are to be applied when
considering an expectation of decline:
•

The decline must be reasonably expected.

•

Consideration is made having regard to normal
circumstances.

“Reasonably”, as an adverb, is not defined specifically
in the Concise Oxford Dictionary. However,
“reasonable” is stated to mean:
1. having sound judgment; moderate; ready to listen to
reason. 2. In accordance with reason, not absurd. 3. Within
the limits of reason; not greatly less or more than might be
expected.

The “reasonable expectation” is that from the point of
view of the person who is purchasing or intending to
purchase, in this instance, a TTQ. This is because it is
only this person who is concerned with whether a
TTQ would appreciate or decline in value. A factor
most likely to be taken into account by an intending
purchaser when making any purchase decision. This
also means that it is an initial test, taken at the time of
acquisition. A similar test is provided for in the
penalties regime where, in assessing whether a
taxpayer has exercised “reasonable care”, the effort
required of the taxpayer is commensurate with that of a
reasonable person in the taxpayer’s circumstances.
On this basis an interpretation of the dictionary
definitions above would mean that the taxpayer is only
expected to exercise such an expectation based on
practical or sensible factors, and relative to what a
taxpayer in that person’s position would be expected to
know.

“Normal” is defined in the Concise Oxford Dictionary
as meaning:
conforming to a standard; regular, usual, typical.

“Normal circumstances” are circumstances which,
according to past practice have shown a typical
pattern or outcome. Exceptional factors which may
arise or be present when considering a “reasonable
expectation” are not ones that are required to be
considered in “normal circumstances”.
In summary, the words “can be reasonably expected”
and “in normal circumstances” mean that whether
there is likely to be a decline in value of an asset over
the period it is held, is to be regarded from the point of
view of the ordinary taxpayer who is purchasing a
TTQ. In the absence of exceptional circumstances,
such “reasonable expectation” will therefore need to
be based on historical evidence of whether, in the past,
these type of assets have generally declined in value
over the period they are held. Whether an asset
appreciates or declines in value is relative to the
particular class of asset and any exceptional
circumstances at the time, and such tests are to be
appropriately determined in the context of each asset.
The legislation makes it clear that a TTQ can only exist
for a period of 25 years, and apart from normal market
fluctuations in value according to supply and demand,
it could be reasonably expected that the value of the
quota would, in normal circumstances, decline over
this period whilst being used or available for use.
In view of this, and the earlier conclusion that TTQ are
a “right to use land” within the 22nd Schedule, TTQ
are “depreciable property” within the definition
provided for in section OB 1 of the Act.
However, the definition of “depreciable property” in
referring to intangible property of the type listed in the
22nd Schedule also states that such Schedule
describes intangible property which:
1.

has a finite useful life that can be estimated with
a reasonable degree of certainty on the date of
its creation or acquisition; and

2.

has, if made depreciable, a low risk of being
used in tax avoidance schemes

A literal reading of the words “such schedule
describes” suggests that this is a direction to the 22nd
Schedule which describes what one might find there.
On this basis, a literal reading suggests this wording is
merely an ancillary point, in this instance, adding
description to the types of assets covered by the 22nd
Schedule, as an aid to interpretation. Additionally, the
type of factors described in 1 and 2 above would not,
in ordinary circumstances, be factors which Parliament
would expect the taxpayer to have to consider.
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Adopting this interpretation means that these are tests
to be applied by Parliament, through its advisors, prior
to the addition of the asset category to the 22nd
Schedule.
However, it is possible that these two requirements are
not in fact tests to be applied by Parliament’s advisors
prior to the addition of the asset category to the 22nd
Schedule, but are additional tests which fall to the
taxpayer to satisfy, after it has been established that
the asset is one of the types within the 22nd Schedule.
As the meaning of this provision is not clear, it is
necessary to consider whether TTQ would meet these
requirements if in fact, they are additional requirements
to be satisfied.

avoidance purpose relating to depreciation. In
addition to this, TTQ are no longer in existence and
therefore it is not now open to any taxpayer to acquire
a TTQ, and hence cannot be used for the purposes of
any future tax avoidance scheme.
Based on the wording of the legislation, the correct
interpretation is that where an asset has been included
in the 22nd Schedule it has already met the two
requirements above, and therefore these factors are
not required to be considered separately in relation to
any of the types of assets included in the 22nd
Schedule. These factors have already been
considered before the asset has been added to the
22nd Schedule.

Finite useful life

Excluded depreciable property

In respect of the first element, it must be possible to
determine a finite life for the asset at its creation or
date of purchase. In regards to TTQ, the definition of
Transferable Term Quota in section 2 of the Fisheries
Act 1993 states that a right to take rock lobster is
conferred for a period of 25 years beginning on the 1st
day of April 1990. The rights conferred allow the
collection of rock lobster up to a certain tonnage per
year. This means the quota can be re-used in each of
the 25 years on a continual basis. Therefore, a TTQ
has a useful life for the whole of its existence, that is,
25 years. As the life of a TTQ has been written into
legislation at the date of creation, this element has
been satisfied as a matter of fact, and would in all
likelihood be known to any prospective purchaser. It
would definitely be known to Inland Revenue. For
these reasons, we consider that either the taxpayer or
Inland Revenue can determine this factor as it relates
to TTQ at the time of creation, or, for purchasers, post
creation.

Although a TTQ can be considered to come within the
definition of “depreciable property”, it must not be
depreciable property which is “excluded depreciable
property”. “Excluded depreciable property” is defined
as depreciable property:

Low risk of being used in tax avoidance schemes

but does not include any item of property in existence at
the end of the 1992-93 income year that was permitted by
the Commissioner to be accounted for in that income year
using any of the standard value, replacement value, or
annual revaluation methods:

The type of situation possibly envisaged by this
provision would be where the asset is sold at an
inflated value. Generally, these types of arrangements
take place between associated persons. However, the
legislation provides a remedy for this situation in
section 111 [EG 17]. On this basis, it can be inferred
that a possible situation which section 111 does not
specifically cover, is where the sale price of an asset is
inflated between non-associated persons. However,
there is a possibility that the Commissioner could
apply the provisions of section 117(7) [EG 19(7)] to
deem the property to have been disposed of for a
consideration equal to the property’s market value.
In the case of a TTQ, it would not have been possible
for a taxpayer to purchase the asset for the purpose of
being used in a tax avoidance scheme. This is because
the asset has never previously been held to be
depreciable property, and therefore could never have
been originally acquired by a taxpayer for any tax
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(a)

That was used or available to be used by the taxpayer
for any purpose whatever within New Zealand, other
than as trading stock, before the 1st day of April
1993; or

(b)

For which a binding contract for its purchase or
construction was entered into by the taxpayer before
the 16th day of December 1991; or

(c)

That is or has been in respect of the taxpayer a
qualifying asset within the meaning of section 108N
(1) of this Act; or

(d)

To the extent that the property is or has been in
respect of the taxpayer a qualifying improvement
within the meaning of section 108N of this Act; or

(e)

That is an intangible asset that was used or was
available for use by the taxpayer before the 1st day
of April 1993;—

Assets considered to be “excluded depreciable
property” include assets used or available for use prior
to 1 April 1993. This means that only those TTQ
acquired after that date can be depreciated.
Having determined that TTQ are depreciable property,
provided they were acquired after 1 April 1993, the
next issue is the rate of depreciation that applies to
these assets.
The definition of “annual depreciation rate” states that
the rate to be applied in the case of “fixed life
intangible property” is, pursuant to section 108G,
calculated as the fraction of one over the legal life of
the asset.
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In order to be “fixed life intangible property” the
property must be depreciable property and have a
legal life which could reasonably be expected, on the
date of creation or acquisition to be the same length as
the property’s remaining estimated useful life. As it
has already been established earlier that a TTQ is
depreciable property, it now needs to be established
that a TTQ has a “legal life” equal to its “useful life”.
“Legal life” is, in respect of intangible property and the
owner of that property, the number of years and any
monthly fraction thereof that the property may remain
or continue to remain in existence by virtue of the
contract that creates the property for the owner
assuming any rights of renewal or extension that are
essentially unconditional, or conditional on the
payment of pre-determined fees, are exercised (section
107A(1)).
TTQ were created pursuant to section 28AB of the
Fisheries Act 1993 for a period of 25 years beginning
on 1 April 1990. The legal life, therefore, expires on 31
March 2015. As the tonnage available to be caught
under the quota system remains constant throughout
each of those 25 years, and ceases on the same date as
the legal life, it can be said that the useful life of a TTQ
is equal to its legal life. On this basis, a TTQ meets the
definition of “fixed life intangible property” and is
subject to such rate as provided for in section 108G.
The rate set out for fixed life intangible property in
section 108G is the formula, “one over the legal life”.
The depreciation rate will be calculated on a straightline method, from the date of acquisition and with
regard to that period remaining up until 31 March 2015.
In summary, a TTQ is depreciable property as it is a
“right to use land” within the 22nd Schedule and the
rate of depreciation is that rate provided for in section
108G. The ability to depreciate will only apply to those
TTQ acquired on or after 1 April 1993.
Having determined that a TTQ is “depreciable
property”, it is necessary to now look at the effect of
the conversion of a TTQ to an ITQ as from 30
September 1996, and whether this constituted a
“disposal” in terms of the legislation. If in fact the
conversion of a TTQ to an ITQ constitutes a
“disposal”, any depreciation claimed in those years
from 1 April 1993 until 30 September 1996 will need to
be taken into account when determining any income
tax liability, that is, a depreciation “clawback”.

If a TTQ is able to be depreciated, is
the conversion of a TTQ to an ITQ a
“disposal”?
In order for a TTQ to be a “disposal” on its conversion
to an ITQ, it will need to satisfy one of the provisions
within the definition of “disposal” in section 117(10).

Two provisions within this section relate to intangible
property that could potentially apply to TTQ. These
are that a “disposal”:
•

Includes any event whereby the rights which
constitute or are part of an item of intangible
property will no longer be able to be exercised,
at any time, by the taxpayer who owns that
property.

•

Does not include, in the case of intangible
property, the disposal of that property as part
of an arrangement to replace it with property of
the same type.

Is the conversion of a TTQ an event whereby the
rights which constitute or are part of an item of
intangible property mean that it will no longer be
able to be exercised, at any time, by the taxpayer
who owns that property?
Although “disposal” is defined specifically in relation
to depreciation, the words of the legislation state that
the definitions given are inclusive. This means that
the definition of “disposal” in section 117(10), which
includes the two factors above, is not exhaustive. In
view of this, it is necessary to also look at the meaning
given to the word at common law.
The meaning of the word “disposal” or “disposition”
has been considered in a number of jurisdictions.
In Ward v CIR [1955] NZLR 361, Gresson J referred to
the meaning given to “disposition” by the House of
Lords in Duke of Northumberland v AG [1905] AC 406.
He said:
[It] is clear that the terms “disposition” and “devolution”
must have been intended to comprehend and exhaust every
conceivable mode by which property can pass, whether by
act of parties or by act of the law.

In FCT v Wade [1951] 84 CLR 105, the High Court of
Australia had to consider whether diseased cattle,
destroyed compulsorily and for which compensation
had been received, had been disposed of “by sale or
otherwise”. On the meaning of “disposed” Dixon and
Fullager JJ said:
The words “disposed of” are not words possessing a
technical legal meaning, although they are frequently used
in legal instruments. Speaking generally, they cover all
forms of alienation.

In Grey v IRC [1958] 2 All ER 428, Lord Evershed MR
said:
The word “disposition” is one of wide import, general
rather than precise. Many context could no doubt be found
in which the word or its derivatives would cover any means
whereby the owner of any right or property succeeded in
getting rid of that which he formally enjoyed…..The
meaning of the word must be discerned from and as I think
limited by the context.
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The House of Lords affirmed the judgment, but no
specific comment was made on the general meaning of
disposition.

nor the setting in which they appear afford any support for
the view that cases of involuntary alienation fall outside
their meaning.

Victory Hotels Ltd v MNR [1962] CTC 614 concerned
the timing of when a business had been disposed of.
The Court said that “disposed of” as used in the
relevant section meant:

It is obvious that the case for a construction of the
expression “disposed of” as extending to compulsory
acquisition is even stronger. The words “disposed of” are
not technical words. They mean disposed of in a commercial sense. Similar words in other acts have been given a
very wide meaning in suitable contexts.

“to part with”, “to pass over the control of the thing to
someone else” so that the person disposing no longer has
the use of the property.

In Coles Myer Ltd v Commissioner of State Revenue
98 ATC 4,537, Ormiston JA considered the meaning of
the word “transfer”. However, in his judgment, he
distinguished a transfer from a disposition. He said
that transfer “is not a mere disposition, a ridding
oneself of the right or interest”.
The case law above supports the view that, for a
disposition to occur, all that is required is an alienation
of property. However, other cases support the view
that there must be intention and activity on the part of
the disposer and that the property must remain in
existence after it has been disposed of.
These further requirements are discussed in Wade
(referred to above), where the High Court of Australia
held that diseased cattle had not been disposed of “by
sale or otherwise”. The Court reasoned:
Such a thing involves no voluntary act on the part of the
taxpayer, no alienation of property on his part and, except
for the fact that it is authorised by law and compensation is
payable, can hardly be differentiated from the destruction
of the assets by external force or accident.

In Henty House Property Ltd (in voluntary
liquidation) v FCT 10 ATD 231, a building was
resumed by the Commonwealth from the taxpayer who
received a lump sum payment as compensation. In
considering the meaning of the phrase “disposed of,
lost or destroyed”, the Full High Court said:
No doubt the notion primarily conveyed by the words
“disposed of” is the notion of a disposition by the taxpayer;
but it is not necessarily so confined, and the use of the
passive voice, without specific words of restriction referring
to the person by whose act the disposal takes place, leaves
ample room for a construction in keeping with the general
tenor of the section, and with its place in the scheme which
ss 54 to 62 provide. The entire expression “disposed of,
lost or destroyed” is apt to embrace every event by which
property ceases to be available to the taxpayer for use for
the purpose of producing assessable income, either because
it ceases to be his, or because it ceases to be physically
accessible to him, or because it ceases to exist. In the
context of s 59 there is ample reason for rejecting a narrow
construction. In particular, the words “is disposed of” are
wide enough to cover all forms of alienation, as Dixon and
Fullagar JJ remarked in FCT v Wade, and they should be
understood as meaning no less than “becomes alienated
from the taxpayer,” whether it is by him or by another that
the act of alienation is done. Neither the words themselves
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Compulsory acquisition was also considered in New
Zealand in Public Trustee v CIR [1961] NZLR 1034.
The issue was whether land compulsorily acquired
under the Public Works Act was a disposition for the
purposes of section 79(1)(c) of the Income Tax Act
which is now section CD 4. In discussing the issue
Hutchinson J, of the Supreme Court, said:
In their ordinary meanings, “sale” and “disposition” require
intention and activity on the part of the person selling or
disposing. It was put thus by Viscount Simmonds, in
relation to the words “sale” and “sold”, in Kirkness v John
Hudson & Co Limited [1955] All ER 345: “To say of a
man who has had his property taken from him against his
will and been awarded compensation in the settlement of
which he has had no voice, to say of such a man that he has
sold his property appears to me to be as far from the truth
as to say of a man who has been deprived of his property
without compensation that he has given it away. Alike in
the ordinary use of language and in its legal concept a sale
connotes the mutual assent of two parties.”
…
It was put thus in the High Court of Australia, in relation to
the word “disposed”, in Henty House Pty. Ltd. v. Federal
Commissioner of Taxation (1953) 5 A.I.T.R. 557: “No
doubt the notion primarily conveyed by the words ‘disposed
of’ is the notion of a disposition by the taxpayer…” (ibid.,
560) and by Fullager J., in the same case: “The term
‘disposed of’ is not a technical term, and its ‘ordinary’ “or
‘popular’ meaning does not, to my mind, cover a case in
which a person is deprived of his property against his will or
without his consent”.
But, of course, those words may bear an extended meaning
if the context requires it.

There has been case law considering disposition in
relation to the redemption of shares. In Case Q52,
Barber J found that the redemption of the shares was a
“disposition” for the purposes of section 65(2)(e). The
taxpayers had not bought the shares for resale, but
had bought them for redemption at a higher price than
they had paid for them. The redemption involved a
transfer of property - the shares on redemption were
not extinguished, as they would remain part of the
authorised share capital of the company. That
redemption should have resulted in a profit which
Barber J considered would have been assessable.
This meant that the transaction was revenue in
character so that the loss should be deductible.
Barber J had this to say about what amounts to a
disposition in this context (at p.5,298):
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I agree with Mr Wood that when redeemable preference
shares are redeemed there is the fulfilment of a contract
between the company and the shareholder rather than a sale
and, after redemption, the former shareholder no longer has
any interest in the shares. I do not think that the shares
can be regarded as being extinguished because they remain
part of the authorised capital of the company and can be
re-issued to someone else. While there is no sale by the
shareholder to the company at the time of redemption, I
consider that the property in the shares does pass from the
shareholder to the company. The shareholder has parted
with his rights in return for a redemption payment. That
seems to me to be a disposition in terms of the above
statement of Gresson J in Ward v CIR [[1965] NZLR
367,370] and in terms of the various dictionary definitions.
It may seem that Public Trustee v CIR [[1961] NZLR
1,034] and Railway Timber Co Ltd v CIR [(1976) 2 NZTC
61,172] run counter to my view in that they seem to
require a positive act from the disponer. I respectfully
agree with Hutchinson J when he said at p.1,042 of Public
Trustee v CIR:

•

A “disposition” and/or “disposing of” property
must involve total alienation of that property by
the disposer.

•

Whether anything further must be established
in terms of the ordinary meaning in a particular
situation will depend on the context in which
the concept is used, including whether the
relevant statutory provision expressly extends
the meaning - extending the meaning tends to
suggest that the ordinary meaning is narrower.

•

Generally, a disposition will involve the
disposing of property that is already in
existence at the time of the disposal.

•

A disposition usually needs to be intended by
the disposer and be something that the
disposer is actively involved in, as opposed to
being something unilaterally done by a third
party. This is the notion of the disposer doing
the alienating, rather than being passive and
the disposee or some other party making the
alienation occur.

•

The requirement that there be some degree of
“dealing with” the property being disposed of
by the disposer is closely linked to the
requirement that the property being disposed of
must stay in existence following the disposal
from one party to another. However, this does
not seem to be an absolute requirement given
that the courts have held that disposition may
arise even though the disposal results in the
extinguishment of the property.

“In their ordinary meanings, ‘sale’ and ‘disposition’
require intention and activity on the part of the
person selling or disposing.”
However, I do not think that this is an ordinary situation,
and, in any case, I consider that there has been “intention
and activity” on the part of the objectors. They always
intended redemption for 6c more than they paid and they
intended to enter into the activity of completing redemption procedures with the company. Had that arrangement
been completed, the profit should have been returned as
assessable under the second limb of s 65(2)(e). In terms of
Inglis, this means that the transaction was revenue in
character so that the loss should be deductible.

However, Willy DJ in Case Q57 did not seek to rely on
the shares remaining in the hands of the company. His
Honour rejected any argument that there was no
disposition because the shares once redeemed were
no longer in existence on the basis that continuing
existence of the property disposed of was a necessary
feature of the notion of disposition. His Honour
preferred to rely on the authorities which emphasised
the broad meaning of “disposition” (e.g. Ward) - an
approach he considered had been supported by
Barber J in Case Q52. Willy DJ considered that the
passing of the shares from the shareholder back to the
company clearly created a new legal and equitable
interest in that property, i.e. there was passing of
property, because the company on the one hand
would be relieved of a liability to pay for the cost of
the moneys acquired from the investing public, and
the investor on the other hand had received back his
money plus a capital profit. In his Honour’s view the
emphasis in the authorities was on the mode by which
the property passed, not what became of the property
after it had passed. He considered this latter point to
be irrelevant.

To recap on the elements of a TTQ: a TTQ was created
by virtue of section 28BA of the Fisheries Act 1983.
This declared rock lobster to be subject to the quota
management system for a period of 25 years from
1 April 1990.
The allocation of tonnages of rock lobster for TTQ
was made primarily to those persons who already held
licences to fish for rock lobster under the ITQ system
using as a basis the proportion that the commercial
catch of that person over the last 6 years bore in
relation to the total commercial catch in that quota
management area.
The QMS under Part II of the Act specifies the total
allowable catch for all species of fish. Section 28CA
states that the total allowable commercial catch for
rock lobster is that which appears in the final column
of the Second Schedule of the Maori Fisheries Act
1989. Section 28D provides that the Minister may vary
the tonnages from time to time according to certain
considerations.

In summary, case law shows that the elements required
to be present in order for a disposition to exist are:
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As from 1 October 1996, TTQ are no longer in
existence. Sections 28BA and 28EA of the Fisheries
Act 1983 (which declared rock lobster subject to quota
fishing and made provision for subsequent allocation)
were repealed by section 314 of the Fisheries
Amendment Act 1996 (No.88). In the same
amendment, section 334 provided for the treatment of
TTQ as a result of the change in legislation. It states
that the conversion from TTQ to ITQ is not a new
allocation.
Applying the criteria emanating from the case law
above as being required in order for there to be a
disposition of a TTQ:
•

The conversion of a TTQ is not a total
alienation of the rights or interests in that
property. All of the rights or interests that
existed under a TTQ remain undisturbed after
the conversion to an ITQ, except that there has
been a variation to the term, i.e. the number of
years that the fishing quota is valid for.

•

The rights or interests that existed under a TTQ
are still the same rights or interests under an
ITQ (i.e. the ability to catch or harvest a certain
amount of rock lobster in a certain area), except
that the term has changed, i.e. the quota no
longer has an ending date. This is supported
by the words in section 334(2) Fisheries Act
1996: “The conversion of quota by subsection
(1) of this section does not constitute an
allocation of new quota for the purposes of any
enactment or rule of law”.

•

That a court is unlikely to extend the ordinary
meaning of “disposition” unless clearly a
number of requisite elements, in particular total
alienation, could be satisfied.

•

That the disposition (conversion) was not
intended by the holder of such quota and the
holder had no active involvement in its
disposal. It is arguable that the holder, at the
date of acquisition, was aware that a TTQ may
have a limited life, but, in any event, it is not
sustainable to argue that the purchaser of a
TTQ would, ordinarily, have acquired that
property with the purpose of resale. Ordinarily,
a purchaser would have acquired a TTQ in
order to catch rock lobster and, under the law
prevailing at that time, this was the only means
available.

•

That the conversion of a TTQ to an ITQ by
operation of law did not involve any activity or
degree of “dealing with” the property on behalf
of the holder of a TTQ.
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As noted earlier, the wording of section 334(2) of the
Fisheries Act 1996 also supports the view that the
conversion is not a disposal, as it explicitly states that
this conversion “is not a new allocation”. This
confirms that Parliament did not intend there to be an
alienation on conversion. On this basis, the
conversion of a TTQ to an ITQ does not constitute a
“disposal” for the purposes of this provision
[Fisheries Act 1983, subsection (2) - not a new
allocation; subsection (4) - ITQ perpetual even though
previously only for 25 years].
The conversion of a TTQ to an ITQ is not a “disposal”
because it is not an event whereby the rights which
constitute or are part of an item of intangible property
mean that it will no longer be able to be exercised, at
any time, by the taxpayer who owned that property. It
is not necessary to consider whether the conversion
of a TTQ would be excluded from the definition of
“disposal” by virtue of such disposition being part of
an arrangement to replace it with property of the same
type.
In summary:
•

A TTQ is an asset of a capital nature, and
therefore the costs of acquisition and any profit
or loss on the sale of a TTQ are of a capital
nature and therefore not deductible.

•

The cost of a TTQ is not deductible under
section 104, and as the cost is not able to be
amortised in terms of section 104A, no
unexpired portion of the expenditure can be
claimed on conversion to an ITQ.

•

A TTQ is a right to use land, as the courts have
stated that the right to use or take from the
water includes the land below such waters and,
in addition to this, it may also be necessary to
use the land in order to exercise the fishing
rights.

•

A TTQ is “depreciable property” within the
meaning of the Act pursuant to it being a “right
to use land” within the 22nd Schedule. A TTQ
acquired after 1 April 1993 can be depreciated
from the date of acquisition up until
30 September 1996, in accordance with the
formula in section 108G.

•

The conversion of a TTQ to an ITQ is not a
“disposal” within the definition provided for in
the Act.
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Effect on whether the conversion of a TTQ to an
ITQ is a “disposal”
The effect of these conclusions is that the cost of a
TTQ acquired after 1 April 1993 is able to be
depreciated. However, this depreciation will cease as
at 30 September 1996, being the date of the conversion
to an ITQ. The conversion of a TTQ to an ITQ does
not constitute a “disposal” in terms of section 117(10),
and so any depreciation claimed in those prior years is
not recoverable and there will be no gain or loss on
conversion. No deduction of any kind is available for
TTQ acquired prior to 1 April 1993, as TTQ were not
included within “depreciable property”.

Conclusions
The overall effect is that qualifying taxpayers are
unable to deduct the cost of acquiring TTQ, and any
gain or loss on conversion is not assessable. Those
taxpayers are, however, able to claim depreciation for a
maximum period of three and a half years, being 1 April
1993 to 30 September 1996. Any depreciation claimed
is not recoverable by Inland Revenue at the date of
conversion, as there is no disposal.
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NEW LEGISLATION

REGULATIONS
Legislative changes have been made in three areas by means of Orders in Council signed on 28 February 2000:

Fringe benefit tax — prescribed rate of interest
The rate of interest used to calculate fringe benefit tax for low-interest employment-related loans is being
increased to 7.59% for the quarter beginning 1 April 2000. This replaces the existing rate of 6.5%.
The rate is reviewed quarterly to ensure it is in line with market interest rates. It was last changed in January 1999.
The new rates are consistent with first mortgage housing rates. Income Tax (Fringe Benefit Tax, Interest on
Loans) Amendment Regulations 2000.

Compulsory direct crediting of refunds arising from housekeeper
and donation rebates
From 1 April 2000 Inland Revenue will be required to direct credit refunds arising from housekeeper and donation
rebates to taxpayers’ bank accounts.
This measure follows the removal of the requirement for most salary and wage earners to furnish annual returns
of income, also taking effect from 1 April 2000. In the absence of a return of income, the housekeeper and
donation rebates will be claimed on a new form being introduced for that purpose. A bank account number into
which the refund will be direct credited must be specified on that form.
The compulsory direct crediting of refunds will benefit taxpayers by eliminating delays associated with the postal
system and costs relating to the banking of cheques.
Legislation enacted last year will see the compulsory direct crediting of refunds gradually extended to other tax
types, by means of Orders in Council. Taxation (Direct Credit Refunds-Rebates) Regulations 2000.

Student loan scheme - interest rates for 2000-01
On 18 February 2000 the Associate Minister of Education (Tertiary Education) announced that the student loan
scheme total interest rate would be frozen at 7.0 percent for the year beginning 1 April 2000. The Order in Council
gives effect to this announcement.
The total interest rate has two components - the base interest rate and the interest adjustment rate. These are
currently 5.3 percent and 1.7 percent respectively. From 1 April 2000 the base interest rate will be 6.1 percent and
the interest adjustment rate will be 0.9 percent. Student Loan Scheme (Interest Rates) Regulations 2000.
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STANDARD PRACTICE STATEMENTS
These statements describe how the Commissioner will, in practice, exercise a statutory discretion or deal
with practical issues arising out of the administration of the Inland Revenue Acts.

INSTALMENT ARRANGEMENTS FOR PAYMENT OF TAX
DEBT – RDC-6
Introduction
This Standard Practice Statement states the
Commissioner’s practice on providing relief by way of
instalment arrangement when taxpayers are in debt
with Inland Revenue. It does not relate to instalment
arrangements for payment of child support arrears by
non-custodial or custodial parents.

Summary
The Tax Administration Act 1994 specifically allows
for relief by way of instalment arrangement for income
tax and fringe benefit tax. Other provisions of the Tax
Acts give managerial discretion to Inland Revenue to
enter into instalment arrangements for tax types other
than income tax and fringe benefit tax.
Applications for relief by way of instalment
arrangement must be in writing.
The taxpayer must be in financial difficulties at the time
of application. The Commissioner will require relevant
financial information to be provided in support of the
application.
When considering an application, Inland Revenue is
required to consider whether the relief granted will
maximise net present value for income tax and fringe
benefit tax, or will lead to the collection of highest net
revenue over time for other tax types.
There is no legislative time limit for an instalment
arrangement. However, arrangements will generally be
over the shortest period of time in order to maximise
the net present value of any recovery.
Penalties and interest will continue to accrue during
the term of the arrangement. However, if a taxpayer
adheres to the conditions of the arrangement, the
penalties will be cancelled from the date the
arrangement was entered into. Interest cannot be
cancelled and will remain payable.

When Inland Revenue accepts an instalment
arrangement, Inland Revenue will issue written
confirmation of the arrangement that will set out the
taxpayer’s obligations and Inland Revenue’s
obligations.

Application
This Standard Practice Statement applies from 1 April
2000.

Legislation
All legislative references are to the Tax Administration
Act 1994 (TAA) unless otherwise stated.
Section 177 provides for relief in cases of financial
hardship by way of remission or instalment
arrangement. The provisions discussed are those that
apply to instalment arrangements.
The criteria for section 177 to apply are:
•

the application for relief must be in writing

•

the application must be for any amount that is,
or is likely to become, liable for payment

•

the tax must be income tax imposed under
section BB 1 Income Tax Act 1994 (ITA), and/or
fringe benefit tax

•

the taxpayer must be in financial difficulties at
the time of application

•

the relief must be necessary or desirable in
order to maximise net present value

•

any arrangement must be in two or more
instalments.

The other related provisions of section 177 are:
•

relief may be cancelled

•

there is no right of objection or challenge

•

relief of more than $50,000 requires Ministerial
approval.
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Other relevant legislation is contained in:
•

section 6A TAA - the care and management of
taxes

•

section 156 TAA - the mode of recovery of
unpaid tax

•

section 183B TAA - cancellation of late
payment penalties under instalment
arrangement.

Standard Practice

Income tax imposed under section BB 1 Income
Tax Act 1994 and fringe benefit tax
Section 177 applies to income tax imposed under
section BB 1 ITA and fringe benefit tax. Section BB 1
ITA refers to income tax imposed on taxable income.
Section 177 therefore also applies to provisional tax
instalments (section MB 12(1) ITA), non-resident
withholding tax (section NG 17(2) ITA) and specified
superannuation contribution withholding tax (section
NE 7(2) ITA) as these revenues are specifically deemed
to be income tax under section BB 1 ITA.

Financial difficulties at the time of application

Instalment arrangements for income
tax and fringe benefit tax
Application for relief to be made in writing
Legislation states that an application for relief must be
made in writing. However it is consistent with Inland
Revenue’s strategic business direction for discussion
on ways of repaying tax debts (including instalment
arrangements), to be held over the telephone. Inland
Revenue may discuss repayment amounts, timeframes
and surrounding circumstances with the taxpayer but
any arrangement cannot be accepted by Inland
Revenue without an application in writing. Any
discussion held over the telephone will be subject to
receipt of the written application and supporting
documentation.

Section 177 provides for relief for taxpayers who are in
financial difficulty at the time of application. Inland
Revenue considers “financial difficulties” arise when a
taxpayer’s financial position is such that debts cannot
be paid on time, and either:
•

there is a real prospect that creditors will be
able to have the taxpayer put into liquidation, or
adjudged bankrupt; or

•

the taxpayer’s debts are a substantial limitation
on carrying out normal income producing
activities.

(For further discussion on ‘financial difficulties’ refer
to Tax Information Bulletin Volume Six, No. 14, June
1995.)

A taxpayer may start making voluntary payments
immediately, before an arrangement has been agreed to
(refer to IR 262 Let us help you pay your bill …).
However any cancellation of penalties only applies
from the date the arrangement is agreed to (refer below
“Entering into an arrangement”).

In order for Inland Revenue to determine if a taxpayer
is in financial difficulty, the following information must
be provided by the taxpayer:

Amount that is, or is likely to become, liable for
payment

Individuals in business (including partners and
trustees)
•
a statement of financial position (IR40*)

A taxpayer may make application for an instalment
arrangement for any amount that is in arrears, or any
amount that will become due for payment.
In practical terms, a taxpayer making payments
towards a tax debt before that amount is due, does not
need to enter into an instalment arrangement unless
the amount owing will not be paid prior to the due date
(refer to IR 262 Let us help you pay your bill …).
If a taxpayer determines that an amount will be
outstanding after the due date, then that taxpayer
should apply to Inland Revenue prior to the due date
for a pre-emptive instalment arrangement to receive the
full benefits of the cancellation provisions (refer to
“Cancellation of penalties” below for more
information).
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Individuals not in business
•
a statement of financial position (IR 40)

•

a cashflow forecast (IR40A*)

Non-individuals
•
a written request for an instalment arrangement
setting out the proposal for repayment
•
•

a cashflow forecast for the next three months
(IR40A*)
a statement of assets and liabilities (IR110*)
* At the time of preparation of this Standard Practice
Statement new forms were being developed, namely a
“Statement of financial position - business customers” and
a “Twelve month cashflow forecast”.
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On reviewing the information provided, and depending
on the amount of debt and/or the length of time of the
proposed arrangement, Inland Revenue may request a
more detailed breakdown or further information. For
example, asset valuations, profit and loss statements,
balance sheets, lists of debtors and creditors.
If a taxpayer has the ability to realise assets (eg the
ability to refinance, sell property, or surrender
insurance policies) to pay the debt, then an instalment
arrangement may not be appropriate. However, the
size of the debt and the length of time of the proposed
arrangement will be taken into account by Inland
Revenue when considering an application for an
instalment arrangement. Where there are assets that
could be realised (eg if the debt is only a few hundred
dollars and will be paid within a couple of months,
then Inland Revenue would not expect property, such
as a house, to be sold, before accepting an instalment
arrangement).

Net present value
When considering an application for an instalment
arrangement, Inland Revenue will consider the net
present value of the proposed payments.
The net present value calculation recognises the time
value of money – interest, as well as the probability of
payment – risk. The proposed payments are
discounted for the time value of money and for the
likelihood of receiving the money. Inland Revenue
needs to determine the amount, date, and probability
of each payment and apply an appropriate discount
rate. The discount rate is calculated from published
Government stock rates. Inland Revenue uses a
calculation that involves:
•

the amount of payment, multiplied by

•

the probability of payment (for risk), divided by

•

the discount factor appropriate to the term (for
interest).

In order to ensure the net present value of a recovery
is maximised, the proposal then needs to be compared
to the net present value of other options. To achieve
this Inland Revenue will compare the net present value
of an instalment arrangement against the net present
value of other actions ie deferred collection or legal
proceedings.
Where a proposed instalment arrangement is for an
amount less than $10,000 and for less than 12 months
duration the Commissioner considers net present
value to be maximised when the following conditions
are met:

•

the proposed instalment arrangement would
lead to a monetary return to Inland Revenue

•

write-off or remission would produce less return
than the proposed instalment arrangement

•

legal proceedings would produce less return
than the proposed instalment arrangement over
the same duration

•

Inland Revenue would incur costs by taking
legal proceedings

Where the debt is greater than $10,000 or the proposed
arrangement is for longer than 12 months, then a net
present value calculation will be required. A detailed
explanation (and examples) of the net present value
calculation can be found in Tax Information Bulletin
Volume Six, No.14 which sets out Inland Revenue’s
practice for hardship remission applications.

Entering into an arrangement
Date arrangement is entered into
The date the arrangement is “entered into” is taken
into account when cancelling penalties. Inland
Revenue considers two possible dates that can be
used are:
•

the date the application is received

•

the date that additional information is received
in support of the application.

If an application is incomplete, and additional
information is required, then that additional
information needs to be received within a reasonable
time if the original date is to apply. Inland Revenue
considers “reasonable time” to be such length of time
as may fairly, properly, and reasonably be allowed or
required, having regard to the nature of the
information required and to the surrounding
circumstances. Generally Inland Revenue will require
information to be received by a set date, therefore a
date will need to be agreed to by Inland Revenue and
the taxpayer. Otherwise, for practical purposes, the
arrangement will start on the date that the complete
information is received.
Length of arrangement
There is no legislative time limit for an instalment
arrangement. However, the Commissioner considers it
necessary and desirable, in order to maximise the net
present value of any recovery, that instalment
arrangements are over a shorter period of time, rather
than a longer period of time. This is because the
longer the period of time the greater the risk of nonpayment and the greater the loss for time value of
money.
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Two or more instalments

•

Any relief by way of arrangement must be in two or
more instalments. An application to make a single
lump sum at a future date will not meet the legislative
requirements of an instalment arrangement.
Instalments need not be at regular time intervals or of
regular amounts however this may be preferable for
ease of management.

Taxpayers who meet all these criteria will not need to
have their application for relief approved by the
Minister. Where taxpayers do not meet these criteria
and the Commissioner considers the taxpayer should
have an instalment arrangement, the application will
need to be approved by the Minister.

Cancellation of relief

Instalment arrangements for GST,
PAYE and other revenues

Legislation provides for relief to be cancelled if the
information provided by the taxpayer is misleading to
an extent which renders it inappropriate for the
Commissioner to have provided that relief. By way of
examples:
•

if a taxpayer advises they were paying rent but
in fact they were paying a mortgage on their
own home, and had equity in that home, it may
not have been appropriate for the
Commissioner to have granted relief.

•

another scenario could be where a taxpayer has
a vested right to income or assets of a trust,
and this was not disclosed to the
Commissioner.

have the ability to pay the debt.

Care and management in conjunction with the
recovery of unpaid tax
As stated above section 177 only applies to income tax
and fringe benefit tax. Inland Revenue considers that
when the general recovery provisions, as provided for
in section 156, are exercised in conjunction with the
Commissioner’s discretion under section 6A, the
Commissioner is allowed to enter into instalment
arrangements for taxes not covered by section 177, if
in the circumstances there is a reasonable basis for
believing that such steps will result in the collection of
the highest net revenue over time, having regard to the
factors listed in section 6A(3).

The Commissioner will also cancel any relief granted if
the Commissioner receives further information relating
to the taxpayer’s affairs at the date relief was granted,
which renders it inappropriate for the Commissioner to
have granted relief.

The Commissioner has exercised his discretion, and
will accept instalment arrangements for other tax types,
namely GST, PAYE, ACC, self-employed ACC, family
assistance, child support deductions, student loan
deductions and repayments, resident withholding tax,
and gaming machine duty.

No right of objection or challenge

Collection of highest net revenue over time

There is no statutory right to challenge or object to
any decision of the Commissioner to grant or cancel
relief under section 177(1) or 177(3).

The “collection of highest net revenue over time” is a
complex concept. It is not defined in the Tax Acts and
has yet to be absolutely defined by the Courts.
However, it would appear to be more than just
collecting “as much as possible in as short a time as
possible”; consideration needs to also be given to the
continuing collection of revenue over a longer period
of time.

However if a taxpayer does not agree with the
Commissioner’s decision not to grant relief, the
taxpayer has other review options open to them eg a
request for review can be made to the Inland Revenue
officer involved or to the Office of the Ombudsmen.
Judicial review may also be an available option.

Relief of more than $50,000
The Minister of Finance must approve any instalment
arrangement over $50,000, either specifically with
respect to a case, or generally with respect to any
class of case. In July 1999 the Minister of Finance
approved a class of case for instalment arrangements
comprising taxpayers whom:
•

have income tax and fringe benefit tax debt
greater than $50,000

•

meet the criteria of section 177

•

have a good compliance history

•

are likely to comply with their future tax
obligations
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For example, a taxpayer may be able to clear a tax debt
by instalment over nine months by continuing in
business, and by continuing business will be able to
pay future taxes on time.
However, in a similar example, a taxpayer may be able
to clear a tax debt by instalment over nine months by
continuing in business, but the future prospects of
that business show that the taxpayer will not be able
to meet future taxes on time. This creates the risk of
future debt arising. In this instance, some other form
of action (such as issuing legal proceedings) may
result in the collection of highest net revenue over
time.
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When considering the collection of highest net
revenue Inland Revenue will take into account:

All arrangements

•

whether the proposal is realistic

•

the taxpayer’s compliance history

If an arrangement has been complied with, section
183B allows the Commissioner to:

•

the likelihood of future compliance

•

whether the taxpayer previously had and
adhered to an instalment arrangement

•

whether the taxpayer has filed all required
returns

•

whether the arrangement maximises the
recovery from the taxpayer

•

protection of the integrity of the tax system (if a
taxpayer is continuing in business, or has a
continuing income stream which is not subject
to source deductions, then future compliance
must also be considered).

Entering into instalment arrangements under
care and management

Cancellation of penalties

•

reduce the first late payment penalty by 60% if
the arrangement was agreed to before the due
date

•

cancel any late payment penalties incurred on
the debt during the term of the arrangement.

As cancellation of penalties only applies if a taxpayer
has complied with the taxpayer’s obligations under the
instalment arrangement, the penalties are cancelled at
the end of the arrangement. Penalties will continue to
be shown on Statements of account until the end of
the arrangement.
Interest will continue to accrue and be payable on the
debt, throughout the term of the arrangement, as
provided by legislation.

Conditions

To ensure consistency, it is appropriate to have
substantially the same criteria and processes for all
instalment arrangements. Therefore the criteria the
Commissioner will use for instalment arrangements for
these tax types are:

Inland Revenue will advise all the conditions of the
arrangement, including:
•

automatic termination of the arrangement if the
terms are not adhered to without prior
agreement

•

any application for relief by way of instalment
arrangement is to be made in writing

•

all current taxes must be paid, and returns filed,
by the due date

•

an application for relief must be for an amount
that is, or is likely to become, liable for payment

•

•

the taxpayer must be in financial difficulties at
the time of application - refer to page 3 of this
Standard Practice Statement for the financial
forms that are to be used

late payment penalties incurred during the
course of the arrangement will be cancelled,
providing all payments are made on time

•

instalment arrangements must result in the
collection of highest net revenue over time

interest will be charged and payable up to the
date of payment in full (taxpayers should
contact Inland Revenue for the final instalment
amount)

•

any arrangement must be for two or more
instalments

any credits that arise in the taxpayer’s account
will be offset against the amount owed.

Adhering to the arrangement

•
•

There is no statutory right to challenge or object to the
Commissioner’s decision.
However if a taxpayer does not agree with the
Commissioner’s decision, the taxpayer has other
review options open to them eg a request for review
can be made to the Inland Revenue officer involved or
to the Office of the Ombudsmen. Judicial review may
also be an available option.

If a taxpayer cannot meet one of the payments by the
agreed date, then they should contact Inland Revenue
to advise the reason that the payment will not be made
on time. Any late payment is a breach of the
arrangement and Inland Revenue may cancel the
arrangement, depending on the reason for the late
payment and the number of payments missed.
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Reviewing arrangements
Where arrangements are over a long period of time, eg
over 12 months, Inland Revenue considers it
appropriate to review the arrangement and the
taxpayer’s circumstances. Such a review will consider
whether the instalment arrangement is still appropriate
to the taxpayer’s financial circumstances.

Making the payments
Inland Revenue prefers that taxpayers pay their
instalment arrangement on a regular basis by
automatic payment from their bank account. Another
option is to make payments to any WestpacTrust
branch with cash or by cheque, or to send cheques to
Inland Revenue by the agreed dates.

Confirmation
Confirmation of an instalment arrangement will be
made in writing. The terms and conditions will be
included.
This Standard Practice Statement was signed by me on
8 March 2000.

Margaret Cotton
National Manager,
Technical Standards
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LEGAL DECISIONS - CASE NOTES
This section of the TIB sets out brief notes of recent tax decisions made by the Taxation Review
Authority, the High Court, the Court of Appeal and the Privy Council.
We've given full references to each case, including the citation details where it has already been reported.
Details of the relevant Act and section will help you to quickly identify the legislation at issue. Short case
summaries and keywords deliver the bare essentials for busy readers. The notes also outline the principal
facts and grounds for the decision. Where possible, we have indicated if an appeal will be forthcoming.
These case reviews do not set out Inland Revenue policy, nor do they represent our attitude to the
decision. These are purely brief factual reviews of decisions for the general interest of our readers.

APPLICATION FOR EXTENSION OF TIME TO FILE CASE
STATED WITH THE TAXATION REVIEW AUTHORITY
Case:

TRA Numbers 97/47-97/74. Decision
Number 7/2000

considered that there were exceptional circumstances
justifying extending the time for filing.

Decision date:

4 February 2000

Act:

Tax Administration Act 1994.
Taxation Review Authority
Regulations 1994

The relevant circumstances in this case were
sufficiently beyond the control of the respondent
because it elected to have the High Court become
seized of the matter. It relied on the High Court
deciding the appropriate forum but then found that the
preference of that Court could not be implemented
without the respondent’s present application to the
Authority.

Facts
Two applications were before the Authority.
The first was an application dated 6 November 1997
filed by the respondent, pursuant to Regulation 8 of
the Taxation Review Authority Regulations 1994, for
an extension of time to enable cases stated for each of
the 28 objectors to be filed with the Authority. The
second was an application by the objectors for an
order directing the respondent to allow the objections.

Therefore, the Authority decided that the statutory
lacuna referred to must be overcome by granting an
extension of time to enable the respondent to file the
cases stated in the Authority rather than in the High
Court. The respondent’s application was granted and
the time for filing was extended to 31 March 2000.
The application of the objectors that the Authority
direct the respondent to allow their objections was
declined.

Although counsel for the objectors sought to have the
objections heard by the Authority from the outset, the
respondent endeavoured to have them heard in the
High Court and followed statutory procedure to that
effect. Justice Baragwanath felt it appropriate that the
objections be heard before the Authority. By then the
cases stated, although filed in time in the High Court,
had become out of time for filing in the Registry of the
Authority due to a statutory lacuna.

Decision
The Authority considered that there was no statutory
process enabling the High Court to transfer the cases
stated to the Authority. This meant that the
respondent needed to apply for an extension of time to
file the cases in the Authority. The Authority
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INTEREST CHARGED ON INCOME TAX PAYMENT
SHORTFALLS – WHETHER INLAND REVENUE
BREACHED NATURAL JUSTICE; CHALLENGES TO
DEPARTMENT’S ASSESSMENT BARRED BY SECTION
120I(1)
Case:

TRA Number 003/99. Decision
Number 8/2000

Decision date:

3 March 2000

Act:

Tax Administration Act 1994

Keywords:

Interest on shortfalls

Decision
His Honour Judge Barber expressed some difficulty
understanding the thrust of the Disputants’ argument.
They seemed to contend throughout that the GST
component had been erroneously assessed to them as
income in the 1997 year, and that they were in a tax
credit situation. His Honour concluded that the
substance of the grievance was however with the law
regarding the calculation of provisional tax payments
and the calculation of interest on any shortfall.

Summary
Judge Barber found for the Commissioner, reinforcing
the wording of section 120I(1).

Facts
The Disputants subdivided their farm and sold two of
those sections in the 1997 tax year. There was a
mistake made regarding the GST liability arising from
the sale; the Disputants initially considered the sales
to be of ‘going concerns’. Subsequently, the
Disputants recovered $25,555.55 (the GST component)
from the purchasers. This amount was erroneously
returned as income in the Disputant’s 1998 tax return.
In the 1998 tax year the Disputants sold more
properties than they had anticipated so, as well as
increasing the third provisional tax payment, they
made an additional payment in order to meet their
increased tax liability. Despite that, there remained a
shortfall of each Disputant’s residual income tax
liability. The Disputants requested however that their
1997 taxable income be reduced by $25,555.55. This
request was not actioned as the Department
considered the income from property sales in that year
to be correctly declared. In 1998 the Disputants filed
another adjustment request, realising the erroneous
inclusion of the GST component in that year’s income
return. This request was actioned by the Department
and the adjustment had the effect of lessening the
shortfall for each Disputant.
There remained small shortfalls however, and interest
was charged on this under Part VII of the Tax
Administration Act 1994. The Disputants felt that
they had acted in good faith and that it was contrary
to “pure natural justice” to have to pay interest on the
shortfall.
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His Honour held that the Department’s assessments
were arithmetically and procedurally correct, and that
interest had been properly charged on the shortfalls in
question.
Regarding the ability of a Disputant to challenge such
an impost, he upheld the Commissioner’s submissions
that section 120I(1) clearly bars any such challenge.
He stated: “… the interest in issue is not a tax, but a
use of money charge” and that he had no jurisdiction
to deal with that issue. His Honour further added that
“[n]one of these matters involve any breach of natural
justice by the IRD, or anyone else, towards the
objectors”.
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REGULAR

FEATURES

DUE DATES REMINDER
April 2000

May 2000

5

5

Employer monthly schedule: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)
•

7

IR 348 Employer monthly schedule due

Employer monthly schedule: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)
•

Employer deductions: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)

Employer deductions: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)

•

•

IR 345 or IR 346 Employer deductions form
and payment due

End-of-year income tax
•

22

1999 end-of-year income tax due for clients
of agents with a March balance date.

Employer deductions: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)
•

•

IR 345 or IR 346 Employer deductions form
and payment due

•

IR 348 Employer monthly schedule due

FBT return and payment due

•

IR 345 or IR 346 Employer deductions form
and payment due

•

IR 348 Employer monthly schedule due

IR 345 or IR 346 Employer deductions form
and payment due

Employer deductions and Employer monthly
schedule: small employers (less than $100,000
PAYE and SSCWT deductions per annum)

IR 345 or IR 346 Employer deductions form
and payment due

Employer deductions and Employer monthly
schedule: small employers (less than $100,000
PAYE and SSCWT deductions per annum)

IR 345 or IR 346 Employer deductions form
and payment due

Employer deductions: large employers
($100,000 or more PAYE and SSCWT
deductions per annum)
•

20

IR 348 Employer monthly schedule due

31

FBT return and payment due
GST return and payment due
ACC due date for employers:

28

•

GST return and payment due

annual 2000 ACC residual claims levy
statement (IR 68A) and payment due

These dates are taken from Inland Revenue’s SmartBusiness Tax due date calendar 2000—2001
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YOUR CHANCE TO COMMENT ON DRAFT TAXATION
ITEMS BEFORE THEY ARE FINALISED
This page shows the draft public binding rulings, interpretation statements, standard practice statements, and
other items that we now have available for your review. You can get a copy and give us your comments in these
ways:
By post: Tick the drafts you want below, fill in your name and
address, and return this page to the address below. We’ll send
you the drafts by return post. Please send any comments in
writing, to the address below. We don’t have facilities to deal
with your comments by phone or at our other offices.

By Internet: Visit www.ird.govt.nz/rulings/ Under the
Adjudication & Rulings heading, click on “Drafts out for
comment” to get to “The Consultation Process”. Below that
heading, click on the drafts that interest you. You can return
your comments via the Internet.

Name
Address

Issues paper

Comment Deadline

IP3168: The public benefit test.

31 May 2000

Interpretation statements

Comment Deadline

IS3427: Treaty of Waitangi settlements – GST treatment

31 May 2000

Items are not generally available once the comment deadline has passed

No envelope needed - simply fold, tape shut, stamp and post.

The Manager (Field Liaison)
Adjudication & Rulings
National Office
Inland Revenue Department
P O Box 2198
WELLINGTON
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