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Online TIB (HTML format)

This is the better format if you want to read the

TIB onscreen (single column layout).

Any references to related 77B articles or other
material on our website are hyperlinked,
allowing you to jump straight to the related
article. This is particularly useful when there
are subsequent updates to an article you’re

reading, because we’ll retrospectively add links

to the earlier article.

Individual T7B articles will print satisfactorily,
but this is not the better format if you want to
print out a whole 71B.

All TIBs from January 1997 onwards
(Vol 9, No 1) are available in this format.

Online TIB articles appear on our website as soon
as they’re finalised—even before the whole 7IB for
the month is finalised at mid-month.

Where to find us

Our website is at

www.ird.govt.nz

GET YOUR TIB SOONER BY INTERNET

This Tax Information Bulletin is also available on the internet, in two different formats:

Printable TIB (PDF format)

This is the better format if you want to print
out the whole 7IB to use as a paper
copy—the printout looks the same as this
paper version.

You’ll need Adobe’s Acrobat Reader to use
this format—available free from their
website at:

www.adobe.com

Double-column layout means this version
is better as a printed copy—it’s not as easy
to read onscreen.

All TIBs are available in this format.

It has other Inland Revenue information that you may find useful, including any draft binding rulings and
interpretation statements that are available, and many of our information booklets.

If you find that you prefer the TIB from our website and no longer need a paper copy, please let us know so
we can take you off our mailing list. You can email us from our website.
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THIS MONTH’S OPPORTUNITY FOR YOU TO COMMENT

Inland Revenue produces a number of statements and rulings aimed at explaining how taxation law affects
taxpayers and their agents.
Because we are keen to produce items that accurately and fairly reflect taxation legislation, and are useful in

practical situations, your input into the process—as perhaps a user of that legislation—is highly valued.

The following draft items are available for review/comment this month, having a deadline of 28 February 2001.
Please see page 21 for details on how to obtain copies:

Ref. Draft type Description

EDO0018  Draft Standard Practice Statement Non-standard balance dates for managed funds and “as agent”
returns. This Standard Practice Statement extends operational
practice relating to consent for the use of non-standard balance
dates to recognise special taxpayer/administrator situations.
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BINDING RULINGS

Vol 7, No 2 (August 1995).

This section of the T/B contains binding rulings that the Commissioner of Inland Revenue has issued recently.

The Commissioner can issue binding rulings in certain situations. Inland Revenue is bound to follow such a
ruling if a taxpayer to whom the ruling applies calculates tax liability based on it.

For full details of how binding rulings work, see our information booklet Adjudication & Rulings, a guide
to Binding Rulings (IR 715) or the article on page 1 of Tax Information Bulletin Vol 6, No 12 (May 1995) or

You can download these publications free of charge from our website at www.ird.govt.nz

LEASE SURRENDER PAYMENTS RECEIVED BY A
LANDLORD - INCOME TAX TREATMENT

Note (not part of ruling): The issue dealt with in this
Ruling was covered by Public Rulings BR Pub 97/1
and 97/1A, published in Tax Information Bulletin

Vol 9, No 1 (January 1997). The Ruling has been
amended to allow for an exception where the surrender
of the lease constitutes the surrender of a significant
structural asset of the landlord’s business and thus
the surrender payment received is a capital amount. In
addition, the Ruling clarifies that it only applies to
landlords in the business of leasing. The period of
application of the Ruling is from 1 April 2000 to

31 March 2005. BR Pub 97/1 applied from 1 March 1997
to 30 September 1997 and BR Pub 97/1A from

1 March 1997 to 31 March 2000.

PUBLIC RULING - BR Pub 00/12

This is a public ruling made under section 91D of the
Tax Administration Act 1994.

Taxation Law

All legislative references are to the Income Tax Act
1994 unless otherwise stated.

This Ruling applies in respect of sections CD 3 and
CE 1(1)(e).

The Arrangement to which this
Ruling applies

The Arrangement is the receipt of a lease surrender
payment by a landlord from a tenant when the
landlord, who is in the business of leasing property,
agrees to accept the early termination of the lease. For
the purposes of this Ruling, and for the avoidance of
doubt, the term “business of leasing” has the same
meaning as the term “business of renting”, and
means the business of letting property for a rent.

The business of leasing property need not be the sole
activity or the principal activity of the person.
However, the activity must be sufficient, of itself, to
amount to a business.

This Ruling applies only in respect of landlords in the
business of leasing.

How the Taxation Law applies to the Arrangement

The Taxation Law applies to the Arrangement as
follows:

. A lease surrender payment received by a
landlord in the business of leasing property is
gross income as an amount derived from any
business.

. A lease surrender payment received by a
landlord in the business of leasing property
may not be gross income as an amount derived
from any business if the surrender of the lease
is of such significance to the business that it
constitutes the loss of a structural asset and
the payment is thereby a capital amount. This
will be a question of fact and degree to be
determined in the particular circumstances of
each case.

. A lease surrender payment is not gross income
under section CE 1(1)(e).

The period for which this
Ruling applies

This Ruling will apply to payments received by such a
landlord between 1 April 2000 and 31 March 2005.

This Ruling is signed by me on the 18th day of
December 2000.

Martin Smith
General Manager (Adjudication and Rulings)
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COMMENTARY ON PUBLIC RULING BR PUB 00/12

This commentary is not a legally binding statement,
but is intended to provide assistance in understanding
and applying the conclusions reached in Public Ruling
BR Pub 00/12 (“the Ruling”).

Background

The subject matter covered in the Ruling was
previously dealt with in Public Rulings BR Pub 97/1
and 97/1A (Tax Information Bulletin Vol 9, No 1
(January 1997)). The Ruling has been amended to
allow for an exception where the surrender of the lease
constitutes the surrender of a significant structural
asset of the landlord’s business and thus the
surrender payment received is a capital amount.

The Ruling sets out the tax treatment of lease
surrender payments received by a landlord who is in
the business of leasing. The Ruling does not apply if
the landlord is not in the business of leasing.
However, it is to be noted that the fact that a landlord
is not in the business of leasing, and is therefore not
covered by the Ruling, does not automatically mean
that any lease surrender payment received will not be
gross income of that landlord.

Legislation

Under section CD 3, the gross income of any person
includes any amount derived from any business.

Section CE 1(1)(e) includes within a person’s gross

income:
All rents, fines, premiums, or other revenues (including
payment for or in respect of the goodwill of any business, or
the benefit of any statutory licence or privilege) derived by
the owner of land from any lease, licence, or easement
affecting the land, or from the grant of any right of taking
the profits of the land.

Application of the Legislation

From any business

Under section CD 3, the gross income of any person
includes any amount derived from any business. In
the Court of Appeal decision in CIR v City Motor
Service Limited; CIR v Napier Motors Limited [1969]
NZLR 1,010, Turner J considered what was meant by
the words “from any business” in a predecessor
provision. His Honour stated (at pages 1,017-1,018):

I think perhaps I do no more than reach his conclusion using
other words when I say that in my opinion in the words
“from the business” of the company something more is
meant than merely “as a result of the fact that the company
was carrying on this business”. I think that from the business
must mean from the current operations of the business. The
distinction between capital accretions and revenue operations
runs all through the law of income tax.

.. and remembering that “Income Tax is always a tax on
Income” I conclude without difficulty that the words “from
any business” in an Income Tax Act must mean “from the
current operations of any business” and no more. They are
not, in my opinion, apt to include accretions to the capital
assets of the taxpayer which, although they may result from
the fact of this carrying on business, yet do not arise from
the actual current operations of that business.”

His Honour went on to consider the decision of the
majority of the High Court of Australia in Dickenson v
FCT (1958) 98 CLR 460, and then concluded (at page
1,019):

But income tax being “always a tax on income”, the crucial
question in New Zealand must therefore in result be the same
as that in Australia. Is the receipt income or capital? If it is
gains or profits from a business, then the question reduces
itself to whether these were derived from the current
operations of the business, and therefore income, or whether
no more can be contended, as regards their connection with
the business, than that without the existence of the business
they would not have accrued. If no more than this last can be
proved, the gains cannot be assessable income, and simply
because they are not derived from the current operations of
the business.

Thus, if a receipt is an amount from a business, it is
necessary only to consider whether or not that amount
was derived from the current operations of the
business in order to determine whether it is within the
words “from any business” in section CD 3, i.e. a
revenue amount rather than a capital amount.
Richardson J summarised it succinctly when delivering
the Court of Appeal judgment in A4 Finance Ltd

v CIR (1994) 16 NZTC 11,383 at 11,391 as follows:

Whether gains produced in a business are revenue or capital
depends on the nature of the business and the relationship of
the transactions producing the gain to the conduct of the
business. ... A transaction may be part of the ordinary
business of the taxpayer or, short of that, an ordinary
incident of the business activity of the taxpayer although not
its main activity. A gain made in the ordinary course of
carrying on the business is thus stamped with an income
character.



Inland Revenue Department Tax Information Bulletin: Vol 13, No 1 (January 2001)

Sometimes the amount will not arise from the ordinary
course of carrying on a business. The classic
statement covering such situations is that of the Lord
Justice Clerk in Californian Copper Syndicate Ltd
(Limited and Reduced) v Harris (Surveyor of Taxes)
(1904) 5 TC 159 at 165-166:

It is quite a well settled principle in dealing with questions of
assessment of Income Tax, that where the owner of an
ordinary investment chooses to realise it, and obtains a
greater price for it than he originally acquired it at, the
enhanced price is not profit in the sense of Schedule D of the
Income Tax Act of 1842 assessable to Income Tax. But it is
equally well established that enhanced values obtained from
realisation or conversion of securities may be so assessable,
where what is done is not merely a realisation or change of
investment, but an act done in what is truly the carrying on,
or carrying out, of a business. ...

What is the line which separates the two classes of cases may
be difficult to define, and each case must be considered
according to its facts; the question to be determined being — Is
the sum of gain that has been made a mere enhancement of
value by realising a security, or is it a gain made in an
operation of business carrying out a scheme for profit-
making?

The Californian Copper decision related to profits or
gains made outside the ordinary course of a taxpayer’s
business. The New Zealand Court of Appeal
confirmed this in its decision in Wattie & Anor v CIR
(1997) 18 NZTC 13,297, when rejecting the argument
that the High Court of Australia decision in FCT v

The Myer Emporium Ltd (1987) 87 ATC 4,363 had
extended the categories of profit or gain that are
treated as revenue amounts.

The Court of Appeal considered the following
oft-quoted extract from Myer:

Although it is well settled that a profit or gain made in the
ordinary course of carrying on a business constitutes income,
it does not follow that a profit or gain made in a transaction
entered into otherwise than in the ordinary course of carrying
on the taxpayer’s business is not income. Because a business
is carried on with a view to a profit, a gain made in the
ordinary course of carrying on the business is invested with
the profit-making purpose, thereby stamping the profit with
the character of income. But a gain made otherwise than in
the ordinary course of carrying on the business which
nevertheless arises from a transaction entered into by the
taxpayer with the intention or purpose of making a profit or
gain may well constitute income. Whether it does depends
very much on the circumstances of the case. Generally
speaking, however, it may be said that if the circumstances
are such as to give rise to the inference that the taxpayer’s
intention or purpose in entering into the transaction was to
make a profit or gain, the profit or gain will be income,
notwithstanding that the transaction was extraordinary judged
by reference to the ordinary course of the taxpayer’s
business. Nor does the fact that a profit or gain is made as
the result of an isolated venture or a “one-off” transaction
preclude it from being properly characterized as income ... .

The authorities establish that a profit or gain so made will
constitute income if the property generating the profit or
gain was acquired in a business operation or commercial
transaction for the purpose of profit-making by the means
giving rise to the profit.

The Court of Appeal in Wattie then continued:

Immediately afterwards the Court referred to the decision in
Californian Copper Syndicate Ltd v Harris (Surveyor of
Taxes), (1904) 5 TC 159 as making the point. But that is
simply the classic example of the well recognised assessability
of a profit derived from an adventure in the nature of trade
or, as it is put in a passage then quoted from Californian
Copper, “a gain made in an operation of business in carrying
out a scheme for profit making”. At p211 the High Court
observed that the important proposition to be derived from
Californian Copper Syndicate:

«

. is that a receipt may constitute income, if it arises
from an isolated business operation or commercial
transaction entered into otherwise than in the ordinary
course of the carrying on of the taxpayer’s business, so
long as the taxpayer entered into the transaction with the
intention or purpose of making a relevant profit or gain
from the transaction.”

That seems to be a description of an adventure in the nature
of trade, a description well able to be applied to what occurred
in Myer itself. A gain from an adventure deliberately entered
into with a view to the profit, though perhaps unprecedented
for the taxpayer, will constitute income. It is a profit-
making scheme. The profit is income in accordance with
ordinary concepts.

Although the decision in Wattie was appealed to the
Privy Council ((1998) 18 NZTC 1,991), counsel
accepted the Court of Appeal’s interpretation of Myer
as contemplating a profit arising from what is
commonly referred to as an adventure in the nature of
trade, of the kind illustrated by the decision in
Californian Copper.

In circumstances where profits or gains are made
outside the ordinary course of a taxpayer’s business, it
is necessary to consider whether such a profit or gain
is of a revenue or capital nature. If the gain is made by
way of the mere realisation of a capital asset, it will be
a capital amount. However, if the gain is made by way
of what has become known as “an adventure in the
nature of trade”, the gain will be a revenue amount.

In summary, therefore, the following statements can be
made:

. An amount arising in the ordinary course of a
taxpayer’s business will automatically be
treated as having a profit-making purpose and
will thus be a revenue amount.

. Similarly, an amount arising as an ordinary
incident of a taxpayer’s business activity will be
a revenue amount.
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. An amount arising outside the ordinary course
of a taxpayer’s business will be a revenue
amount if it arises from a business operation or
commercial transaction with a profit-making
purpose, e.g. an adventure in the nature of
trade.

. An amount arising outside the ordinary course
of a taxpayer’s business will be a capital amount
if it arises from the mere realisation of a capital
asset, or if the amount is received in
circumstances in which it is not possible to find
a measurable profit or gain.

The critical question in the present case, therefore, is

whether the receipt of a lease surrender payment by a
landlord in the business of leasing is a receipt arising

in the ordinary course of the landlord’s business or as
an ordinary incident of that business activity.

Ordinary incident of the business
activity of leasing?

In the Commissioner’s opinion, the receipt of a lease
surrender payment by a landlord is an ordinary
incident of the business activity of leasing. The only
exception to this is if the surrender payment is
received in respect of a lease which is of such
significance to the business that it constitutes a
structural asset. This will be a question of fact in the
particular circumstances of each case.

No New Zealand authorities on the taxability of a lease
surrender payment received by a landlord exist, and
there are very few overseas authorities on this issue.
The New Zealand Court of Appeal did consider a lease
surrender payment in CIR v McKenzies New Zealand
Limited (1988) 10 NZTC 5,233. However, this decision
concerned the deductibility for a lessee of a lease
surrender payment paid to a lessor. While the decision
is considered to be good authority in relation to the
deductibility of a lease surrender payment for a lessee,
the comments made by the Court in that context
cannot automatically be applied to the question of the
assessability of such a payment to a lessor. The
character of a payment for assessability and
deductibility purposes has to be tested in the hands of
the particular taxpayer.

In the United Kingdom case of Greyhound Racing
Association (Liverpool) Ltd v Cooper (1936) 20

TC 373, a lease surrender payment received by a lessor
from a lessee was held to be assessable. However, the
lessor in that case was not in the business of leasing
and the decision was therefore based on different
grounds to those discussed in this Ruling. On the
facts of that case the Court concluded that the
payment was a revenue payment, because it was
nothing more than a lump sum payment in place of
future rents.

In the Australian Administrative Appeals Tribunal
decision in Case U99 (1987) 87 ATC 602, the Tribunal
concluded that a lease surrender payment received by
a lessor was a capital amount and not assessable to
the lessor. In view of the other authorities discussed
in this Ruling, this case is not considered good
authority in New Zealand. However, the significant
point in relation to the Ruling is that once again the
lessor was not in the business of leasing, and the case
is therefore of little relevance in the present situation.

A Canadian decision that does have greater relevance
is the decision in Monart Corporation v Minister of
National Revenue [1967] CTC 263. The taxpayer in
that case owned a large office building. One of its
tenants, occupying one-tenth of the leased floor area
of the building, gave notice that it was going to vacate
and the taxpayer accepted $75,000 to cancel the lease
for the remaining six years of its term. The Court
concluded that the sum of $75,000 paid to the taxpayer
was in lieu of future rent and was also in the nature of
profit derived from a property or business of the
taxpayer. It was therefore assessable to the taxpayer.

Although Canadian and New Zealand law differs on
the characterisation of a lease asset, for present
purposes it is relevant to note that Dumoulin J in
Monart Corporation stated that the taxpayer
corporation’s, “raison d’étre, and sole pursuit, consist
in the business of renting office accommodation”. His
Honour then went on to expressly accept the
submission of counsel for the respondent that (at
page 271):

... the amount received by the Appellant was paid to it for

damages suffered or to be suffered as the result of the

premature termination of the lease, and that the termination

can be considered as a normal incident in the activities of a
landlord renting properties.

Some guidance on the question of whether a lease
surrender payment is a capital or revenue receipt may
also be gained from considering cases concerning
compensation for termination of agency contracts. An
analogy can be drawn between receiving a lease
surrender payment (compensation for terminating a
lease) and receiving compensation for termination of
an agency contract.

In Kelsall Parsons & Co. v Commissioners of Inland
Revenue (1938) 21 TC 608, the taxpayers carried on
business as commission agents for the sale in
Scotland of the products of various manufacturers,
and entered agency agreements for that purpose. One
particular agency was cancelled and the taxpayers
were paid £1,500 in compensation. The taxpayers
claimed it was a capital amount, whereas the
Commissioners claimed it was a revenue amount.
Court upheld the Commissioners’ view.

The
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The Lord President, Lord Normand, stated (at
pages 619-620):

The sum which the Appellants received was, as the Commis-
sioners have found, paid as compensation for the cancellation
of the agency contract. That was a contract incidental to the
normal course of the Appellants’ business. Their business,
indeed, was to obtain as many contracts of this kind as they
could, and their profits were gained by rendering services in
fulfilment of such contracts.

It was a normal incident of a business such as that of the
Appellants that the contracts might be modified, altered or
discharged from time to time, and it was quite normal that
the business carried on by the Appellants should be adjustable
to variations in the number and importance of the agencies
held by them, and to modifications of the agency agreements,
including modifications of their duration, which might be
made from time to time. ... In parting with the benefit of the
contract, moreover, the Appellants were not parting with
something which could be described as an enduring asset of
the business. The contract would have been terminated in
any event as at the 30th September, 1935.

In Commissioners of Inland Revenue v Fleming & Co
(Machinery) Ltd (1951) 33 TC 57, the taxpayer
company carried on the business of agents and
merchants for the sale of machinery and explosives;
the agency work greatly predominating. In 1948 one of
its agencies was cancelled and the company received a
sum in compensation. The Court of Session (First
Division) held that the sum was a revenue receipt.

The Lord President, Lord Cooper, noted (at page 61)
that the issue belonged to a type exemplified by a
number of earlier cases in which, broadly speaking, the
line had been drawn between:

... (a) the cancellation of a contract which affects the profit-
making structure of the recipient of compensation and
involves the loss by him of an enduring trading asset; and (b)
the cancellation of a contract which does not affect the
recipient’s trading structure nor deprive him of any enduring
trading asset, but leaves him free to devote his energies and
organisation released by the cancellation of the contract to
replacing the contract which has been lost by other like
contracts.

Lord Russell explained this distinction further (at
page 63):

When the rights and advantages surrendered on cancellation
are such as to destroy or materially to cripple the whole
structure of the recipient’s profit-making apparatus, involv-
ing the serious dislocation of the normal commercial
organisation, and resulting perhaps in the cutting down of the
staff previously required, the recipient of the compensation
may properly affirm that the compensation represents the
price paid for the loss or sterilisation of a capital asset and is
therefore a capital and not a revenue receipt. ... On the other
hand when the benefit surrendered on cancellation does not
represent the loss of an enduring asset in circumstances such
as those above mentioned — where for example the structure
of the recipient’s business is so fashioned as to absorb the
shock as one of the normal incidents to be looked for and
where it appears that the compensation received is no more

than a surrogatum for the future profits surrendered — the
compensation received is in use to be treated as a revenue
receipt and not a capital receipt.

It was held that the company’s main business
consisted of acquiring agencies, and the diminution or
increase in the number of agencies (whether prior to
the due date of expiration or not) could be regarded as
The structure of the
company’s business was not affected. The sum
received had to be regarded as compensation for loss
of profits and not for loss of a profit earning asset.

In Wiseburgh v Domville (Inspector of Taxes) [1956]

1 All ER 754 (CA), the taxpayer was a manufacturers’
agent. One agency was determined by the principals
without the required notice, and the taxpayer suffered
a serious reduction in his earnings. The taxpayer
brought an action for damages for breach of the
contract and for commission due up to the breach.
The action was settled and the taxpayer received
£4,000, expressed to be damages for the breach of
agreement and costs; the claim for commission having
been abandoned.

a normal incident of its business.

Lord Evershed MR noted that at the time the agency
was terminated the taxpayer held only two agencies,
although he had held a varying number of agencies
during his time as an agent. It was also noted that,
“the effect of the loss of this contract, quoad the
taxpayer’s agency business, was very substantially to
depreciate his earnings”. Nevertheless, his Lordship
stated (at pages 758-759):

Here, the taxpayer has been carrying on a business which for
thirteen years has shown variations in the actual agreements
which it has comprehended. The business has suffered
something perhaps of a disaster by reason of this quarrel with
a valuable customer. But, beyond that, it seems to me it is
not right to say that the taxpayer had his undertaking as a
sales agent partially destroyed or taken away.

Harman J., said ([1955] 3 All ER at p.551):

“The taxpayer was a manufacturers’ agent. He had other
agencies from time to time and carried on business as an
agent, and one of the incidents of such businesses is that
one agency may be stopped and another begun. The fact
that an agency was a key agency, and was therefore
important to him and represented half of his income,
seems to me to be irrelevant.”

With the possible exception of substituting “inconclusive”
for “irrelevant”, I agree entirely with that statement; and I
agree with what the judge said later (ibid.):

“... it was a normal incident in this kind of business that
1d come to an end, and it seems to me that
on paid is quite clearly income.”

an
the
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The case of Van den Berghs Ltd v Clark (Inspector of
Taxes) [1935] All ER 874 concerned payments made
under agreements entered between competitor
companies (both margarine manufacturers) for the
sharing of profits and losses and the regulation of
their activities. Following a dispute under the
agreements, the taxpayer received a payment of
£450,000 as “damages” and in consideration of the
termination of the agreements. The House of Lords
held that the payment was a capital receipt. Lord
MacMillan discussed the case of Atherton v The
British Insulated & Helsby Cables Ltd [1926] AC 213
and then proceeded to consider the facts before him.
He considered that it was important to bear in mind
that the taxpayer’s trade was to manufacture and deal
in margarine. The payment received was in
consideration for the taxpayer giving up its rights
under the agreements for the following 13 years. Lord
MacMillan said (at page 888) that these agreements:

.. were not ordinary commercial contracts made in the
course of carrying on their trade; they were not contracts for
the disposal of their products or for the engagement of agents
or other employees necessary for the conduct of their
business; nor were they merely agreements as to how their
trading profits, when earned, should be distributed as between
the contracting parties. On the contrary, the cancelled
agreements related to the whole structure of the appellants’
profit-making apparatus. They regulated the appellants’
activities, defined what they might and what they might not
do, and affected the whole conduct of their business. I have
difficulty in seeing how money laid out to secure, or money
received for the cancellation of, so fundamental an organisa-
tion of a trader’s activities can be regarded as an income
disbursement or an income receipt. ... In the present case,
however, it is not the largeness of the sum that is important
but the nature of the asset that was surrendered. In my
opinion that asset, the congeries of rights which the appel-
lants enjoyed under the agreements and which, for a price
they surrendered, was a capital asset.

In Barr, Crombie & Co Ltd v CIR (1945) 26 TC 406,
from the formation of a shipping company in 1924, the
appellant company managed its ships under certain
agreements, the latest of which provided that the
appellant company should continue to act as
managers for the shipping company for 15 years from
1 January 1936. A clause in the contract provided that
if the second company went into liquidation or ceased
to trade, then the remuneration owing to the appellant
from that day until the date on which it was due to
expire would become immediately payable to the
appellant. In 1942 this occurred and the appellant
received the amount due.

The Lord President (Normand) found that the
appellant’s business had consisted almost entirely of
the agency. For the previous 16 years it had
contributed about 84% of the appellant’s income.

Upon liquidation of the other company, it lost almost
its entire business. Despite the fact that the sum
payable was calculated by reference to what the
appellant would have received had the company not
gone into liquidation, the Lord President found that
the sum received was a capital amount. He quoted
Lord Buckmaster in the case of Glenboig Union
Fireclay Co Ltd v CIR (1922) 12 TC 427 at page 464
where he said:

.. although annual payments in the nature of profits may be
used as the measure by which to calculate the sum which is to
be paid, the resultant sum is not thereby made itself an annual
payment or a profit.

His Lordship distinguished the case of Kelsall
Parsons & Co (above). He regarded the payment
before him as being “once and for all”, i.e. the price of
the surrender of its only important capital asset. In
contrast, in Kelsall, the payment was in return for the
loss of a single agency contract out of about a dozen,
and the fact that the payment in that case did not
represent the whole capital asset of the company was
shown by the fact that the next year its profits were no
less than they had been before. Another contrasting
feature was that in that case there was a single
payment for the surrender of profits over one year, as
opposed to a payment for the surrender of an
agreement while there was still a substantial period to
run. Lord President Normand considered the case
analogous to Van den Berghs in that the structure of
the company was radically affected and its whole
character as a business decisively altered. He said:

.. where you have a payment for the loss of the contract
upon which the whole trade of the Company has been built,
where the expected profits of the contract are used to
measure the loss of them for a period of future years, and
where in consequence of the loss the Company’s structure and
character are greatly affected, the payment seems to me to
be beyond doubt a capital payment.

The leading case in New Zealand, regarding the
characterisation of a payment received for cancellation
of a contract, is the Court of Appeal judgment of CIR
v Thomas Borthwick & Sons (Australasia) Ltd (1992)
14 NZTC 9,101. That case involved the receipt by the
taxpayer of $2.25m as consideration for the variation
and partial surrender of its rights under a long-term
supply contract. The issue was how to characterise
the receipt in the hands of the recipient.

The Court of Appeal stated that the crucial
consideration in the case was whether, on the facts,
the 1972 supply and marketing contract was to be
characterised as providing an advantage for the
enduring benefit of Borthwick’s trade and as forming
part of the structure of Borthwick’s marketing
operations.
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The Court of Appeal rejected the Commissioner’s
argument that in deciding this issue Justice Gallen had
placed too much emphasis on the duration of the
marketing rights and too little on its limited impact on
the taxpayer’s business as a whole. In applying what
it described as being the leading case in which a
contract was held to be a structural asset, Van den
Berghs Ltd v Clark [1935] AC 431, the Court of Appeal
stated that “whether a supply and agency contract is
structural or revenue turns on the nature and
significance of the contract in the operations of the
business” (at page 9,105). The Court confirmed that
duration, arguably over business share, is significant.
Applying the observations of Lord Pearce in

BP Australia Ltd v C of T [1966] AC 224, the longer the
duration, the greater the indication that a structural
solution is being sought. The Court, deciding the sum
was capital, found on the facts that:

. The marketing agreement assured the taxpayer
of a long-term source of supply of produce for
its marketing business.

. The supply of produce replaced the previously
held capital asset, i.e. the freezing works, and in
that way the agreement was then the framework
for making profits from the South Island.

. Globally the agreement was of major
significance to the taxpayer’s business, i.e. 40%
increase in share of NZ lamb kill.

. The size of the payment indicated the value and
importance of the agreement to the business.

An analogy can be drawn between the receipt of
compensation for the termination of a contract, and the
receipt of a lease surrender payment on the termination
of a lease.

In general, it is a normal incident of the business of
leasing that leases might be modified, altered, or
surrendered from time to time and it is quite normal
that such a business should be able to take into
account such modifications, alterations, or surrenders.
In addition, in most cases, in accepting the surrender
of a lease, a landlord is not parting with an enduring
asset of the business because, as in the case of an
agency contract, the lease would have been terminated
at some point in the future in any event.

The termination of a lease will not generally affect the
profit-making structure of a landlord’s business,
neither will it involve the loss of an enduring trading
asset. In most cases the structure of a landlord’s
business is such that it is fashioned to absorb the
shock of the termination of a lease as one of the
normal incidents of the business. The landlord is left
free to devote energy and organisation to replacing
the lost lease with a new lease.

However, in certain circumstances the surrender of a
lease may constitute the loss of an enduring asset of
the business and the receipt of a lease surrender
payment by the landlord may be a capital amount.
This will be a question of fact in any particular case.
The cases discussed above indicate that the following
principles will apply:

. The nature and significance of the lease to the
landlord’s business will be crucial.

. In determining the significance of a lease, the
length of the lease and the size of the payment
will be relevant.

. If the lease constitutes the whole structure of
the profit-making apparatus, the receipt may be
on capital account.

. If the landlord has several leases as part of its
business structure and the receipt relates to
only one of them, the general rule is that the
receipt will not relate to the capital structure.
However, this general rule may not apply if the
one lease out of several constitutes a
significant part of the business.

. The method of calculation of the sum payable is
not determinative.

It is to be noted, in this regard, that if the facts of a
situation suggest that a taxpayer has structured its, or
its group’s, affairs in a particular way for the purpose
or effect of converting a revenue receipt into a capital
receipt, the Commissioner may consider the
application of the anti-avoidance provisions of the
Income Tax Act 1994.

Conclusion

The receipt of a lease surrender payment by a landlord
in the business of leasing is a normal incident of that
business. Such a receipt will therefore constitute
gross income within section CD 3 as an amount
derived from any business. The only exception to this
is where the surrender payment is received in respect
of a lease that is of such significance to the landlord’s
business that it constitutes a structural asset. This
will be a question of fact in the particular
circumstances of each case.

Although the Ruling deals only with the receipt of a
lease surrender payment by a landlord in the business
of leasing, it should be noted that the fact that a lease
surrender payment is received by a landlord who is not
in the business of leasing will not automatically
exclude that payment from the landlord’s gross
income. It will still be necessary to consider whether
the payment is to be included as a revenue amount on
some other basis, such as on the basis that the amount
arose from an adventure in the nature of trade.

Equally, the receipt could be a normal incident of some
other business activity of the recipient and thus a
revenue receipt.

10
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Example 1

Landlord A owns a number of commercial properties,
and is in the business of leasing them. She leases one
building to Tenant. Landlord A and Tenant execute a
lease for 15 years at a rental of $50,000 per annum: the
rental being reviewable every five years. The lease
provides for one right of renewal for a further 15-year
period.

Five years into the lease Tenant’s business outgrows
Landlord A’s building. Tenant moves the business to
another property. Tenant offers to pay Landlord A
$200,000 if she will accept a surrender of the lease by
Tenant and the cancellation of all Tenant’s obligations
under the lease. Landlord A agrees, the lease is
cancelled, and Tenant pays Landlord A the $200,000.

Under section CD 3, the amount is gross income of
Landlord A.

Example 2

Landlord Z is a company and is the landlord of a
commercial property that was purpose built for a
particular tenant. The management of the leasing
arrangements takes considerable time and effort and is
carried out solely by Landlord Z, which has no other
business activities. The lease was for 50 years and
has 30 years still to run. The building is now in an
unfashionable area and the tenant has to move to
survive. There is no possibility of securing a further
tenant. The tenant negotiates a lease surrender
payment with Landlord Z.

Landlord Z is in the business of leasing and is
therefore subject to the Ruling. However, the
surrender payment is in respect of a significant asset
of the Landlord’s business and affects the profit-
making structure of the business. The business is not
fashioned to absorb the shock of the termination of
the lease as a normal incident and neither can a new
lease be found. The surrender payment received by
Landlord Z will be a capital amount.

Section CE 1(1)(e)

Section CE 1(1)(e) potentially applies to a lease
surrender payment. That section includes within the
landowner’s gross income, “premiums or other
revenues” derived by a land owner “from any lease”.
The words “premiums or other revenues” are
potentially wide enough to include a lease surrender
payment. However, in the Commissioner’s view, the
words “from any lease” imply that the premiums or
other revenues arise from a lease that will continue in
existence after the payment is made. The words do
not cover a situation where the lease is terminated
on payment of the surrender payment.
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Accordingly, section CE 1(1)(e) does not apply.
Support for this view is contained in obiter dicta of
Richardson J in CIR v McKenzies NZ Ltd (1988) 10
NZTC 5,233 at 5,235, where His Honour said that
premiums paid or received on the surrender of a lease
were not dealt with in a predecessor section to section

CE 1(1)(e).

When a landlord’s activity
amounts to a business

The leading case on the test and criteria for whether a
business exists is Grieve v CIR (1984) 6 NZTC 61,682.
In Grieve, Richardson J noted there were two factors
in deciding if there was a business: first, whether the
taxpayer had an intention to make a profit; second, the
nature of the activities carried on. He went on to set
out the following factors relevant to the inquiry as to
whether a taxpayer is in business:

. The nature of the taxpayer’s activities.

. The period over which the taxpayer engages in
the activity.

. The scope of the taxpayer’s operations.
. The volume of transactions undertaken.
. The commitment of time, money, and effort by

the taxpayer.
. The pattern of activity.
. The financial results achieved by the activity.

Ultimately, whether a landlord is in business is a
question of fact. In seeking to determine whether a
landlord is in business, the Commissioner uses the
criteria identified above from the Grieve decision.
More recently the question of whether a business
existed or not arose in Slater v CIR (1996) 17 NZTC
12,453. The High Court examined, discussed, and
approved Grieve and the tests proposed in that case.

A taxpayer who is in doubt as to whether or not a
leasing activity amounts to a business should contact
a tax adviser or Inland Revenue.

Case law on whether a landlord’s
leasing activity amounts to a business

A number of cases consider whether the leasing of
property for rents amounts to a business.

In L D Nathan Group Properties Ltd v CIR (1980)

4 NZTC 61,602, the taxpayer was the property owning
subsidiary of the group. Davison CJ said that the
deriving of rents by a company such as the taxpayer
was income from a business. This confirms the
approach in Smith v Anderson (1880) 15 Ch D 258, CIT
v Hanover Agencies Limited [1967] 1 All ER 954 (PC),
and American Leaf Blending Co Sdn Bhd v Director-
General of Inland Revenue [1978] 3 All ER 1185 (PC)
that companies involved in leasing will readily be
held to be in the business of property leasing.
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However, this classification is not limited to company
taxpayers. For example, in Case F111 (1984) 6 NZTC

60,094 the taxpayer owned two houses and a block of
five flats.
and did some of the maintenance and repair work. The

She collected the rents, interviewed tenants

TRA was of the view that the taxpayer was in business
as a landlord.

From these cases, it would appear that leasing a
number of buildings is likely to mean the taxpayer is in
the business of property leasing. Leasing only one
building can also mean the taxpayer is in the business
of property leasing, if the requirements of the building
mean the landlord is actively and regularly involved
with the property (e.g. negotiating new leases,
maintenance, renovations, etc.). It is also possible that
leasing a single building will not mean the landlord is
in the business of property leasing (e.g. when the
landlord does not need to have much involvement
with the day to day running of the property, or when
new lessees, maintenance, or renovation work are
rare). It is interesting to note that the cases suggest
that the business threshold is lower when the landlord
is a company than when the landlord is an individual
or individuals.

Two Australian cases discussed below found the
renting of property did not amount to a business.

To the extent that these cases are inconsistent with the
cases discussed above they should be ignored, as the
above authorities, being Privy Council and New
Zealand High Court and TRA cases, are more
persuasive authorities in a New Zealand court.

In Case 24 (1944) 11 TBRD 85, the taxpayer owned
three properties returning rental income of over
£10,000. The taxpayer employed a manager who
collected and banked rents, attended to repairs and
supervised them, and controlled the caretaker and
cleaners. However, the taxpayer personally carried out
the management of his rent-producing properties and
directed policy, attending to the financial arrangements
and making decisions regarding repairs. He employed
an accountant to prepare accounts. The Board of
Review (in a 2—1 decision) found that the taxpayer did
not have a business of renting property. In light of
subsequent case law, particularly Case F111, this
decision is unlikely to be persuasive authority in New
Zealand.

In Kennedy Holdings & Property Management Pty
Ltd v FCT 92 ATC 4,918, the taxpayer co-owned a
building that it rented out. It paid its lessee a sum
of money to surrender the lease and sought to
deduct the sum. The deduction was denied by the
Commissioner, and the Federal Court (NSW) upheld
the Commissioner’s assessment. The Court found
the taxpayer was not carrying on a business.

At page 4,921 Hill J said:

It cannot be said on the evidence of the present case that the
applicant is, for purposes relevant to s.51(1), carrying on a
business. The applicant and its co-owner own one property
which they lease out and from which they derive rental
income. The freehold held in co-ownership is, in such
circumstances, the income producing entity, structure or
organisation for the earning of the rental income of the co-

owners. The freehold is the profit-making structure.

Again, there must be some doubt as to the
persuasiveness of this case in New Zealand. However,
it may be seen as an example of a company owning
one building and not needing to undertake much effort
in its management, and therefore not being in the
business of renting property.

Example 3

Landlord B is retired and owns two properties: a family
home, and another house rented to an architect for use
as an office. The rent is direct credited to Landlord B’s
bank account. Landlord B has no day to day
involvement with the tenant or the building, and only
very rarely needs to arrange for repairs and
maintenance to be carried out. The tenant has
tenanted the building for five years, and has a further
five-year lease over the building. In terms of the
Grieve tests, the scope of Landlord B’s operations, the
volume of transactions undertaken, the commitment of
time, money, and effort by the taxpayer, the pattern of
the activity, and so on, all suggest that her renting
does not amount to a business.

Example 4

Landlord C is in full-time employment, but also owns
six houses that he rents out to tenants. Prior to
renting out a house, Landlord C totally renovates it.
Thereafter, Landlord C carries out any repairs that may
be required. He undertakes advertising for new
tenants, collection of rents, and associated duties.
Landlord C is in the business of renting on the
strength of both Case F111 and the Grieve test.
Unlike Landlord B above, the nature of Landlord C’s
activities, the scope of the operations, the volume of
transactions undertaken, and the commitment of time,
money, and effort all suggest a business exists.

12
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NEW LEGISLATION

STUDENT LOAN SCHEME - REPAYMENT THRESHOLD
FOR 2001-2002

The student loan scheme repayment threshold will increase to $15,132 for the 2001-02 income year.

13
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REGULAR FEATURES

DUE DATES REMINDER

February 2001

5

20

28

Employer deductions and Employer monthly schedule

Large employers ($100,000 or more PAYE and SSCWT deductions per annum)

*  Employer deductions (IR 345) or (IR 346) form and payment due

»  Employer monthly schedule (IR 348) due

End-of-year income tax

» 7 February 2001, 2000 end-of-year income tax due for people and organisations with a March balance
date and who do not have an agent.

Employer deductions

Large employers ($100,000 or more PAYE and SSCWT deductions per annum)
»  Employer deductions (IR 345) or (IR 346) form and payment due
Employer deductions and Employer monthly schedule

Small employers (less than $100,000 PAYE and SSCWT deductions per annum)

»  Employer deductions (IR 345) or (IR 346) form and payment due
»  Employer monthly schedule (IR 348) due

GST return and payment due

March 2001

20

30

Employer deductions and Employer monthly schedule

Large employers ($100,000 or more PAYE and SSCWT deductions per annum)
»  Employer deductions (IR 345) or (IR 346) form and payment due

»  Employer monthly schedule (IR 348) due

Provisional tax instalments due for people and organisations with a March balance date

Employer deductions

Large employers ($100,000 or more PAYE and SSCWT deductions per annum)
»  Employer deductions (IR 345) or (IR 346) form and payment due

Employer deductions and Employer monthly schedule

Small employers (less than $100,000 PAYE and SSCWT deductions per annum)
*  Employer deductions (IR 345) or (IR 346) form and payment due
»  Employer monthly schedule (IR 348) due

GST return and payment due

These dates are taken from Inland Revenue's Smart business tax due date calendar 2000-2001

14
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PUBLICATIONS AVAILABLE FROM INLAND REVENUE

This list shows all publications currently available
from Inland Revenue. Also for most of the
publications there is a brief explanation of what they
are about.

Some publications could fall into more than one

category, so you may wish to skim through the entire
list and pick out those that you need. You can get our
publications from our website or through INFOexpress.

General information

Adjudication & Rulings — a guide to binding rulings
(IR 715) — Oct 1999: Explains binding rulings, which,
once given, commit Inland Revenue to a particular
interpretation of the tax law.

IRD number application — individual (IR 595)

IRD number application — non-individual (IR 596)
Automatic payment authority (IR 586) — Jul 1999
Casino duty reconciliation (IR 686R) — Jan 2000

Conversion sheet of overseas income to NZ currency
(IR 270) — Apr 2000: This form contains a table that
helps you to convert overseas investment income to
New Zealand currency when completing a New
Zealand tax return. You do not have to use this table—
instead you can use the actual rate available from any
trading bank.

Disputing a Notice of proposed adjustment (IR 777) —
Jun 2000: If we send you a notice to tell you we’re
going to adjust your tax liability, you can dispute the
notice. This booklet explains the process you need to
follow.

Disputing an assessment (IR 776) — Jun 2000:
Explains the process to follow if you want to dispute
our assessment of your tax liability, or some other
determination.

Election to pay income tax on trustee income (IR 463)
— Nov 1999: A form to be completed by a person
electing to pay income tax on trustee income.

Electronic payments to Inland Revenue (IR 583) —
Jun 1999: A guide to show you how to make
electronic payments to Inland Revenue.

Family Assistance for families on benefits (IR 203):
If you are a beneficiary with children, find out what
sort of Family Assistance you are entitled to and how
to get it.

Family Assistance for working families (IR 204): If
you are a working family with children, find out what

Family Assistance (including Parental Tax Credit) you
are entitled to and how to get it.
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Family Assistance registration (FS 1) — Feb 2000: To
receive any of the Family Assistance payments, you
must fill in the FS 1 registration form and send it to
Inland Revenue.

Gift duty (IR 194) — Jun 1999: An explanation of gift
duty and how to pay it.

Gift statement (IR 196) — Jul 1999

How to tell if you need a special tax code or deduction
rate (IR 23G) — June 1999: Information about getting
a special “flat rate” of tax deducted from your income,
if the regular deduction rates don’t suit your particular
circumstances.

If you disagree with an assessment (IR 778) —

May 2000: Summarises what to do if you or your
client disagrees with an assessment. If you are
considering disputing an assessment you should read
this brochure first to determine how you might like to
proceed. Full details of the process are provided in
our booklet Disputing an assessment (IR 776).

Important information about your Family Assistance
registration (IR 687) — Jan 2000

Income from a Maori authority (IR 286A) —

Jan 1996: For people who receive income from a
Maori authority. Explains which tax return the
individual owners or beneficiaries fill in and how to
show the income.

Inland Revenue audits (IR 297) — Mar 1998: For
business people and investors. It explains what is
involved if you are audited by Inland Revenue, who is
likely to be audited, your rights during and after the
audit and what happens once an audit is completed.

Maori Community Officer Service (IR 286) —
Jan 1996: An introduction to Inland Revenue’s Maori
Community Officers and the services they provide.

Matrimonial property disposition (IR 183) —

Oct 1999: A form to be completed by persons who
have entered into an agreement under section 21 of the
Matrimonial Property Act 1976.

New Zealand tax residence (IR 292) — Dec 1999: An
explanation of who is a New Zealand resident for tax
purposes.

Overseas private pensions (IR 257) — Apr 1999:
Information for people who have interests in a private
superannuation scheme or life insurance annuity
policy outside New Zealand.

Overseas social security pensions (IR 258) —

Aug 1999: Explains how to account for income tax in
New Zealand if you receive a social security pension
from overseas.
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Payments and gifts in the Maori community (IR 278) —
Apr 2000: Explains the tax treatment of payments or
gifts made in the Maori community.

Provisional tax (IR 289) — April 2000: People whose
end-of-year tax bill is $2,500 or more must generally
pay provisional tax for the following year. This
booklet explains what provisional tax is, and how and
when it must be paid.

Putting your tax affairs right (IR 282) — Jun 1997:
Explains the advantages of telling us if your tax affairs
are not in order, before we find out in some other way.
This book also sets out what will happen if someone
knowingly evades tax, and gets caught.

Rental income (IR 264) — Aug 1999: An explanation
of taxable income and deductible expenses for people
who own rental property. This booklet is for people
who own one or two rental properties, rather than
larger property investors.

Reordered tax acts (IR 299) — Apr 1995: In 1994 the
Income Tax Act 1976 and the Inland Revenue
Department Act 1974 were restructured, and became
the Income Tax Act 1994, the Tax Administration Act
1994 and the Taxation Review Authorities Act 1994.
This leaflet explains the structure of the three new
Acts.

Request for a certificate of exemption from
withholding tax (IR 332): Certificates of exemption are
issued only to those people who have identified
themselves as being in business, and are in receipt of
income that is subject to deductions under the Income
tax (Witholding payments) Regulations 1979, and have
a good record of filing returns and making payments.

Self-employed or an employee? (IR 186) — Jun 1997:
Sets out Inland Revenue’s tests for determining
whether a person is a self-employed contractor or an
employee. This determines what expenses the person
can claim, and whether they must pay ACC premiums.

Settlors of trusts disclosure (IR 462) — Nov 1999:
A form to be completed by certain people who make a
settlement to a trust.

Tax code declaration (IR 330) — Mar 2000

Tax facts for income-tested beneficiaries (IR 40C) —
Jun 1996: Vital information for anyone who receives
an income-tested benefit and also has some other
income.

Taxes and duties (IR 295) — May 1995: A brief
introduction to the various taxes and duties payable in
New Zealand.

The Rule Book — taxes and sportspeople (IR 248) —
Jul 1997

Trusts and estates income tax rules — (IR 288) — May
1995: An explanation of how estates and different
types of trusts are taxed in New Zealand.

Visitor’s tax guide — (IR 294) — Nov 1995: A
summary of New Zealand’s tax laws and an explanation
of how they apply to various types of visitors to this
country.

Business and employers

Accident compensation — Smart business quick
reference summary sheet (IR 321) — May 1999:
A brief summary of your Inland Revenue ACC
obligations.

Business Call Centre (IR 783) — June 2000:
Information about Inland Revenue’s Business Call
Centre.

Completing the employer monthly schedule (IR 347) —
Jan 1999

Dairy farming (IR 252) — Jan 2000: A guide to the
GST and PAYE obligations of dairy farmers.

Depreciation (IR 260) — Aug 2000: Explains how to
calculate tax deductions for depreciation on assets
used to earn assessable income.

Direct selling (IR 261) — Aug 1996: Tax information
for people who distribute for direct selling
organisations.

Employer obligations — Smart business quick
reference summary sheet (IR 322) — Apr 1999:
A summary sheet explaining obligations as an
employer.

Employer’s guide (IR 335) — Mar 1999: Explains the
tax obligations of anyone who is employing staff, and
how to meet these obligations. Employers registering
with Inland Revenue will receive a copy of this
booklet.

Entertainment expenses (IR 268) — Oct 2000:
When businesses spend money on entertaining
clients, they can generally only claim part of this
expenditure as a tax deduction. This booklet fully
explains the entertainment deduction rules.

First-time employer’s guide (IR 333) — Apr 1999:
Explains the tax obligations of being an employer for
people who are thinking of taking on staff for the first
time.

Fringe benefit tax guide (IR 409) — Jul 1999:
Explains fringe benefit tax obligations of anyone who
is employing staff, or companies that have
shareholder-employees. Employers registering with
Inland Revenue will receive a copy of this booklet.

16



Inland Revenue Department Tax Information Bulletin: Vol 13, No 1 (January 2001)

GST - do you need to register? (IR 365) — May 1999:
A basic introduction to goods and services tax, which
will also tell you if you have to register for GST.

GST guide (IR 375) — May 1999: An in-depth guide
that covers almost every aspect of GST. Everyone
who registers for GST gets a copy of this booklet. As
it is quite expensive for us to print, if you are only
considering GST registration, please get the booklet
“GST — do you need to register?” instead.

GST — Smart business quick reference summary
sheet (IR 324) — Dec 1999

Income tax — Smart business quick reference
summary sheet (IR 325) — Mar 2000

IR 56 taxpayer’s handbook (IR 356) — Mar 2000:

A booklet for part-time private domestic workers,
embassy staff, nannies, overseas company reps and
Deep Freeze base workers who make their own PAYE
payments.

ir-File (IR 343) — Mar 1999: A booklet for employers
explaining electronic filing and how to register.

ir-File Macintosh user’s guide (IR 643) — May 1999:
A booklet explaining how to register for employers
who use Macintosh.

Making payments (IR 87C) — Nov 1996: How to fill in
the various payment forms to make sure payments are
processed quickly and accurately.

Weekly and fortnightly PAYE deduction tables

(IR 340) — April 2000

Four-weekly and monthly PAYE deduction tables

(IR 341) — April 2000:

Tables that tell employers the correct amount of PAYE
to deduct from their employees’ wages from 1 April
2000.

Record keeping — Smart business quick reference
summary sheet (IR 323) — Dec 1999

Retiring allowances and redundancy payments
(IR 277) — Aug 1997: An explanation of the tax
treatment of these types of payments.

Sale or disposal of financial arrangements (IR 3K) —
Nov 1999: A form to be completed by persons who
have either sold a financial arrangement or had one
mature.

Smart business (IR 320) — Apr 1999: An
introductory guide for businesses and non-profit
organisations.

Tax code declaration (IR 330) — Mar 2000

Taxes and the taxi industry (IR 272) — June 1999:
An explanation of how income tax and GST apply to
taxi owners, drivers and owner-operators.

Tax help — Smart business (IR 318) — Mar 2000:
A guide to Inland Revenue’s advisory services for
businesses and non-profit organisations.
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Resident withholding tax and
non-resident withholding tax

Approved issuer levy (IR 291A) — Mar 2000: Explains
how to pay interest to overseas lenders without
having to deduct non-resident witholding tax. It
explains the requirements for approved issuer status,
registration of securities and payment of approved
issuer levy.

Non-resident withholding tax payer’s guide (IR 291) —
Mar 1995: A guide for people or institutions who pay
interest, dividends or royalties to people who are not
resident in New Zealand.

Resident withholding tax on dividends (IR 284) —

Jan 1998: A guide for companies telling them how to
deduct RWT from the dividends that they pay to their
shareholders.

RWT on interest — payer’s guide (IR 283) —
Aug 2000: A guide to RWT for people and
institutions that pay interest.

Resident withholding tax on investments (IR 279) —
Jun 1996: An explanation of RWT for people who
receive interest or dividends.

Non-profit bodies

Charitable organisations (IR 255) — May 1993:
Explains what tax exemptions are available to approved
charities and donee organisations, and the criteria that
an organisation must meet to get an exemption.

Clubs and societies (IR 254) — Feb 1998: A tax guide
for clubs, societies, non-profit bodies, associations
and other groups.

Education centres (IR 253) — Jun 1994: Explains the
tax obligations of schools and other education centres.
Covers everything from kindergartens and kohanga
reo to universities and polytechnics.

Gaming machine duty (IR 680A) — Jun 1997:

An explanation of the duty payable by organisations
that operate gaming machines.

Grants and subsidies (IR 249) — Jun 1994: A guide
to the tax obligations of groups that receive a subsidy,
either to help pay staff wages, or for some other
purpose.

Smart business (IR 320) — Apr 1999:

An introductory guide to tax obligations and record
keeping for businesses and non-profit organisations.

Company and international
issues

Controlled foreign companies (IR 275) — Nov 1994:
Information for NZ residents with interests in overseas

companies (more for larger investors, rather than those
with minimal overseas investments).
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Declaration of an amalgamation (IR 432) — Nov 1999:
This form is completed by a representative of the
company resulting from the amalgamation.

Foreign dividend withholding payments (IR 274A) —
Mar 1995: Information for NZ companies that receive
dividends from overseas companies. This booklet also
deals with the attributed repatriation and underlying
foreign tax credit rules.

Foreign investment funds (IR 275B) — Oct 1994:
Information for taxpayers who have overseas
investments, but who don’t have a controlling interest
in the overseas entity.

Imputation (IR 274) — Dec 1997: A guide to dividend
imputation for New Zealand companies.

Qualifying companies (IR 435) — May 1999: A guide
to qualifying company tax law.

Child support

Acknowledgement of paternity (IR 106) — Apr 1999:
A form to acknowledge you are the father of a child if
no other proof exists.

A guide for parents who pay child support (IR 170) —
May 2000: This explains the rights and
responsibilities of being a paying parent.

Application for exemption from child support
payments (IR 105) — Oct 1999: A form to be used if
you are a hospital patient or a prison inmate and you
want to apply for an exemption from paying child
support or spousal maintenance.

Authority to pay an agent or trustee (IR 128) —

Mar 1999: This form is to be used if child support or
spousal maintenance payments are to be made to an
agent or trustee.

Automatic payment authority for child support
(IR 123) — Jul 1999

Cancellation of income estimation for child support
(IR 111) — Feb 1999: Use this form if you estimated
your current taxable income for your child support
assessment and you now want to cancel that estimate.

Change of bank account (IR 127) — Apr 2000: Use
this form if you change the bank account Inland
Revenue pays your child support or spousal
maintenance into.

Change of circumstances (IR 116) — Feb 1999: Use
this form to advise Inland Revenue about a change in
your circumstances.

Changes to a voluntary agreement (IR 108) —
Apr 1999: Use this form to tell us about a change to a
voluntary agreement.

Child Support administrative reviews — a general
guide (IR 175) — Aug 1999

Child Support administrative reviews — how to apply

(IR 172) — Feb 2000: If you think the child support
assessment should take into account some special
circumstances, read this booklet to find out how to
apply for a review. The booklet includes an
application form.

Child Support administrative reviews —how to
respond (IR 173) — July 2000: Explains what to do if
you are named as the other party in an application for
an administrative review.

Child support — a guide for custodians (IR 171) —
Feb 1999: Explains the rights and responsibilities of
being a custodian.

Child Support — estimating your income (IR 151) —
Apr 2000: Information on how a paying parent may
estimate their income.

Child Support and the Family Court (IR 174) —

Nov 2000: Sets out your options on how and where to
apply if you disagree with any decision made by
Inland Revenue Child Support about your case.

Child support formula assessment application
(IR 101) — Mar 1999: This form is to be used to apply
for a formula assessment of child support.

Child support — a guide for prisoners (IR 154) —
Feb 2000: Provides information to prison inmates to
assist them with their child support responsibilities.

Child Support—how the formula works

(IR 150) — Jun 2000: Information about how child
support is worked out, and how much the living
allowances are. This leaflet is updated each year to
keep up with the changing living allowances.

Child support and redundancy (IR 152) — Feb 2000:
How a redundancy payment could affect your child
support.

Child support — repayment of arrears (IR 130) —
May 1999: This form will help you and Inland
Revenue to work out how much you can pay towards
your child support arrears (paying parent) or work out
your overpayment (custodian).

Child support — shared care (IR 156) — Feb 2000:
How shared care will affect your child support.

Child Support — voluntary agreements (IR 157) —
Apr 2000: For people who want Inland Revenue Child
Support to administer a voluntary agreement.

Child support is working for children (CS 80) —

Mar 1998: Provides an overview of child support,
including its objectives, initiatives and other important
information.

Election not to enforce Court order or election to
withdraw from voluntary agreement (IR 112) —

Feb 1999: Use this form if you wish to stop child
support or spousal maintenance you receive under a
Court order or voluntary agreement.
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Election to withdraw from child support formula
assessment (IR 107) — Oct 2000: Use this form if you
are entitled to receive child support under a formula
assessment and you wish this to stop.

Elect someone to act on your behalf (IR 597) —
Nov 1999: To be completed if you wish someone to
act on your behalf with Inland Revenue.

Estimate of income for child support assessment —
2001 (IR 104): To be completed if you wish to
estimate your current taxable income for your child
support assessment for the 2001 income year.

Notice of objection — child support (IR 119) — Mar 1999:
To be used if you object to your child support
assessment.

Child Support payment slip (IR 131) — Mar 2000

Problems with our Child Support service? (IR 153) —
Aug 2000: Explains how to make a complaint.

Registration of a person required to pay child support
or spousal maintenance (IR 103): Used to register a
person who is required to make payment of child
support or spousal maintenance.

Registration of voluntary agreement or Court order
for child support (IR 102) — Mar 1999: Used to
register a voluntary agreement or Court order for the
payment of child support or spousal maintenance.

Student loans

How to get a student loan and how to pay one back
(SL5)

Special tax code/student loan special repayment
deduction rate application — 2001 (IR 23BS)

Student Loans — going overseas (IR 223) — Apr 2000

Student Loans — how to save yourself money (IR 217)
— May 2000

Student Loans — interest and calculations (IR 222) —
May 2000

Student Loans — making repayments (IR 224) —
Apr 2000: Repaying your student loan.

Compliance and penalties

Taxpayer obligations, interest and penalties (IR 240)
— Apr 1999: A guide to the rules for business people.

New rules for business taxes — an overview

(IR 240E) — Feb 1997: A summary sheet of
information contained in the Taxpayer obligations,
interest and penalties booklet.

New shortfall penalties (IR 240J) — Feb 1997: A
summary sheet of information specifically about
shortfalls and associated penalties contained in the
Taxpayer obligations, interest and penalties booklet.
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New late payment penalties (IR 240F) — Feb 1997:

A summary sheet of information specifically about late
payments and associated penalties contained in the
Taxpayer obligations, interest and penalties booklet.

New late filing penalties (IR 240G) — Apr 1999:

A summary sheet of information specifically about late
filing and associated penalties contained in the
Taxpayer obligations, interest and penalties booklet.

New criminal penalties (IR 240H) — Feb 1997:

A summary sheet of information specifically about
criminal activities and associated penalties contained
in the Taxpayer obligations, interest and penalties
booklet.

New two-way interest (IR 240K) — Feb 1997:

A summary sheet of information regarding interest
payable to and by Inland Revenue, contained in the
Taxpayer obligations, interest and penalties booklet.

Tax agents
AGENTSanswers (IR 787)

Cancellation of client’s registration (IR 794) —
Nov 1999: A form for cancelling a tax agent’s client
registration.

Client linking or delinking (IR 795) — Nov 1999: A
form for linking or delinking a client from a tax agent’s
records.

E-File (IR 798) — June 2000: Information about
Inland Revenue’s electronic filing system.

Extension of time (EOT) arrangements (IR 9XA) —
May 2000: This document is only available on Inland
Revenue’s website. It contains details of the
arrangements and the procedures in the agreement,
which is prepared annually by Inland Revenue in
consultation with the Institute of Chartered
Accountants of New Zealand.

Existing client change form (IR 793) — Nov 1999:
A form for changing tax agents’ client details.

Gift duty — A guide for practitioners (IR 195) —
May 1999: Specifically written for practitioners to
help them understand the obligations of gift
transactions.

INFQOexpress (IR 355) June 2000: Tax practitioners’
guide to using INFOexpress.

New INFOexpress features for agents (IR 721) —
Jun 2000

Tax agents’ 2000 Guide (IR 9X): A guide to
completing 2000 returns.
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Inland Revenue corporate
publications

Annual report

Briefing papers for the incoming Minister — Nov
1999

Briefing papers for the incoming Minister —
supplementary volumes

Departmental forecast report 1999-2000
Departmental forecast report 2000-2001
Strategic business plan 1998-2001
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YOUR CHANCE TO COMMENT ON DRAFT TAXATION
ITEMS BEFORE THEY ARE FINALISED

This page shows the draft public binding rulings, interpretation statements, standard practice statements, and
other items that we now have available for your review. You can get a copy and give us your comments in these
ways:

By post: Tick the drafts you want below, fill in your name and By internet: Visit www.ird.govt.nz/rulings/
address, and return this page to the address below. We’ll send Under the Adjudication & Rulings heading, click on “Drafts
you the drafts by return post. Please send any comments in out for comment” to get to “The Consultation Process”.
writing, to the address below. We don’t have facilities to deal Below that heading, click on the drafts that interest you. You
with your comments by phone or at our other offices. can return your comments by the internet.
Name
Address

Standard Practice Statement Comment deadline
] EDO0018: Non-standard balance dates for managed funds and “as agent” returns 28 February 2001

Items are not generally available once the comment deadline has passed

No envelope needed—simply fold, tape shut, stamp and post.
Affix

Stamp

The Manager (Field Liaison) )
ere

Adjudication & Rulings
National Office

Inland Revenue Department
PO Box 2198
WELLINGTON
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