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GET YOUR TIB SOONER ON THE INTERNET

This Tax Information Bulletin is also available on the internet in PDF. Our website is at www.ird.govt.nz

It has other Inland Revenue information that you may find useful, including any draft binding rulings and interpretation
statements that are available.

If you prefer to get the T7B from our website and no longer need a paper copy, please let us know so we can take
you off our mailing list. You can do this by completing the form at the back of this TIB, or by emailing us at

IRDTIB@datamail.co.nz with your name and details.
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BINDING RULINGS

This section of the 7/B contains binding rulings that the Commissioner of Inland Revenue has issued recently.

The Commissioner can issue binding rulings in certain situations. Inland Revenue is bound to follow such a ruling if a
taxpayer to whom the ruling applies calculates tax liability based on it.

For full details of how binding rulings work, see our information booklet Adjudication & Rulings, a guide to binding
rulings (IR 715) or the article on page 1 of Tax Information Bulletin Vol 6, No 12 (May 1995) or Vol 7, No 2

(August 1995).

You can download these publications free from our website at www.ird.govt.nz

PUBLIC RULINGS - BR PUB 05/02-05/10

Note (not part of ruling): These nine rulings are essentially the same as the previous public rulings BR Pub 02/02-02/10,
published in Tax Information Bulletin Vol 14, No 12 (December 2002). However, these rulings apply for an indefinite
period from 1 April 2005 (the previous rulings expired on 31 March 2005) and apply the Income Tax Act 2004
provisions rather than the Income Tax Act 1994 provisions. The Income Tax Act 2004 came into force on 1 April
2005. The changes between the 1994 and 2004 provisions affecting these rulings are minor wording changes. These
changes do not affect the conclusions previously reached.

As before, nine separate binding rulings have been issued covering both the income tax and gift duty implications
of similar but separate arrangements. This provides greater certainty to taxpayers over a range of possible
arrangements. However, a single commentary applies to all nine rulings.

DISPOSITION OF REAL PROPERTY
FOR INADEQUATE CONSIDERATION
WHERE FOLLOWING A GRANT OF
A LIFE ESTATE, THE BALANCE IS
TRANSFERRED TO ANOTHER
PERSON—GIFT DUTY AND INCOME
TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/02

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor grants a life
estate (including a lease for life) to him or herself, and
then subsequently transfers the balance of the property to
another person.

For the purposes of this Ruling:

®*  A“person” includes a person or persons acting in
their capacity as trustees of a trust.

*  Aninterest in land referred to as a “lease for life”
is an estate in land giving exclusive possession
and enduring for the life of a particular person. It
excludes a periodic tenancy.

How the Taxation Laws apply to the
Arrangement
The Taxation Laws apply to the Arrangement as follows:

®  The life estate (including a lease for life) granted by
the transferor is a retention and not a reservation for
the purposes of section 70(2) of the EGDA.

®  The retention of the life estate (including a lease for
life) does not give rise to income to the transferor or
the transferee under section CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel
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DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
FOLLOWING A GRANT OF A LEASE,
THE BALANCE IS TRANSFERRED TO
ANOTHER PERSON—GIFT DUTY AND
INCOME TAX IMPLICATIONS

DISPOSITION OF REAL PROPERTY
FOR INADEQUATE CONSIDERATION
WHERE FOLLOWING THE TRANSFER
TO ANOTHER PERSON, A LIFE ESTATE
IS GRANTED BACK—GIFT DUTY AND
INCOME TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/03

PUBLIC RULING - BR PUB 05/04

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor grants a
lease for a term to him or herself, and then subsequently
transfers the balance of the property to another person.

For the purposes of this Ruling, a “person” includes a
person or persons acting in their capacity as trustees of a
trust.

How the Taxation Laws apply to the
Arrangement

The Taxation Laws apply to the Arrangement as follows:

®  The lease granted by the transferor is a retention and
not a reservation for the purposes of section 70(2) of
the EGDA.

®  The retention of the lease does not give rise to
income to the transferor or the transferee under
section CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and sections CC 1(1) and (2) and OB 1 (definitions of
“lease” and “leasehold estate”) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor transfers
property to another person, and under the arrangement the
other person subsequently grants a life estate (including

a lease for life) back to the transferor out of the property
transferred.

For the purposes of this Ruling:

*  In determining whether the transfer is for inadequate
or no consideration, the value of the life estate
granted back is included as consideration.

°  A“person” includes a person or persons acting in
their capacity as trustees of a trust.

°  Aninterest in land referred to as a “lease for life”
is an estate in land giving exclusive possession
and enduring for the life of a particular person. It
excludes a periodic tenancy.

How the Taxation Laws apply to the
Arrangement

The Taxation Laws apply to the Arrangement as follows:

*  The life estate (including a lease for life) granted
back to the transferor is a reservation for the
purposes of section 70(2) of the EGDA.

*  The life estate (including a lease for life) granted
back to the transferor is not a lease for the purposes
of section CC 1(1)(a), and the grant back of the life
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estate (including a lease for life) does not give rise
to income to the transferor or the transferee under
section CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
FOLLOWING THE TRANSFER TO
ANOTHER PERSON, A LEASE IS
GRANTED BACK—GIFT DUTY AND
INCOME TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/05

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA,;
and sections BD 3(4), CC 1 (1) and (2), E1 6, and OB 1
(definitions of “lease” and “leasehold estate™) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor transfers
property to another person and under the arrangement the
other person subsequently grants a lease for a term back
to the transferor out of the property transferred:

*  where:
* the transferor reduces the price of the property

first transferred; or

* the transferor reduces a debt owed by the
transferee to the transferor; or

* the transferor otherwise pays the transferee;
and

*  the amount of the reduction in price, reduction in
the debt or the payment is attributable to the lease
granted back to the transferor.

For the purposes of this Ruling:

®  In determining whether the transfer is for inadequate
or no consideration, the value of the life estate
granted back is included as consideration.

®*  A“person” includes a person or persons acting in
their capacity as trustees of a trust.

How the Taxation Laws apply to the
Arrangement
The Taxation Laws apply to the Arrangement as follows:

®  The lease granted back to the transferor is a
reservation for the purposes of section 70(2) of the
EGDA.

®  The amount of the reduction in price, reduction in
the debt or the payment is income to the transferee
under section CC 1(1) of the ITA.

®  The grant of the lease does not give rise to income
to the transferor under section CC 1(1).

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY
FOR INADEQUATE CONSIDERATION
WHERE FOLLOWING THE TRANSFER
TO ANOTHER PERSON, A LICENCE

IS GRANTED BACK—GIFT DUTY AND
INCOME TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/06

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).



Inland Revenue Department Tax Information Bulletin: Vol 17, No 5 (June—July 2005)

This Ruling applies in respect of section 70 of the EGDA;
and sections BD 3(4), CC 1(1) and (2), E1 6, and OB 1
(definitions of “lease” and “leasehold estate”) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor transfers
property to another person and under the arrangement the
other person subsequently grants a licence back to the
transferor out of the property transferred:

°  where:
* the transferor reduces the price of the property

first transferred; or

* the transferor reduces a debt owed by the
transferee to the transferor; or

° the transferor otherwise pays the transferee;
and

*  the amount of the reduction in price, reduction in
the debt or the payment is attributable to the licence
granted back to the transferor.

For the purposes of this Ruling:

®  In determining whether the transfer is for inadequate
or no consideration, the value of the life estate
granted back is included as consideration.

°*  A“person” includes a person or persons acting in
their capacity as trustees of a trust.

How the Taxation Laws apply to the
Arrangement

The Taxation Laws apply to the Arrangement as follows:

®  The licence granted back to the transferor is a
reservation for the purposes of section 70(2) of the
EGDA.

. The amount of the reduction in price, reduction in
the debt or the payment is income to the transferee
under section CC 1(1) of the ITA.

*  The grant of the licence does not give rise to income
to the transferor under section CC 1(1).

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
THE TRANSFEROR PURPORTS TO
GRANT HIM OR HERSELF A LICENCE
TO OCCUPY AND TRANSFER THE
BALANCE—GIFT DUTY AND INCOME
TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/07

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling applies

The Arrangement is the disposition of real property for
inadequate consideration, where:

*  the transferor purports to grant to him or herself a
licence to occupy; and

® the transferor then purports to transfer the balance of
the property to another person; and

° the transferee then grants a licence back to the
transferor.

For the purposes of this Ruling, a “person” includes a
person or persons acting in their capacity as trustees of a
trust.

How the Taxation Laws apply to the
Arrangement

The Taxation Laws apply to the Arrangement as follows:

°  Asatransferor cannot legally grant him or herself a
licence to occupy, the full property interest will be
transferred to the transferee.

®  The licence granted back to the transferor is not a
reservation for the purposes of section 70(2) of the
EGDA.

®  The grant of the licence does not give rise to income
to the transferor or the transferee under section
CC 1(1) of the ITA.
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The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
THERE IS A “SIMULTANEOUS” GRANT
OF A LIFE ESTATE AND TRANSFER OF
THE BALANCE TO ANOTHER
PERSON—GIFT DUTY AND INCOME
TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/08

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor grants him
or herself a life estate (including a lease for life) and
simultaneously transfers the balance of the property to
another person.

A simultaneous transfer includes the situation where it
is the intention of the transferor that only the balance or
interest in reversion in the property is transferred, even
though in conveyancing law terms the whole property
initially transfers; and

®  there is an immediate equitable obligation on the
transferee to grant back the life estate (including a
lease for life); and

* the transferor does not obtain any benefit out of the
balance or interest in reversion that was transferred;
and

*  the transferor’s intention to retain the life estate
(including a lease for life) is evidenced in the
documents and in the surrounding circumstances.

For the purposes of this Ruling:

®*  A“person” includes a person or persons acting in
their capacity as trustees of a trust.

®  Aninterest in land referred to as a “lease for life”
is an estate in land giving exclusive possession
and enduring for the life of a particular person. It
excludes a periodic tenancy.

How the Taxation Laws apply to the
Arrangement
The Taxation Laws apply to the Arrangement as follows:

*  The life estate (including a lease for life) granted by
the transferor is a retention and not a reservation for
the purposes of section 70(2) of the EGDA.

®  The retention of the life estate (including a lease for
life) does not give rise to income to the transferor or
the transferee under section CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
THERE IS A “SIMULTANEOUS” GRANT
OF A LEASE AND TRANSFER OF THE
BALANCE TO ANOTHER PESON—GIFT
DUTY AND INCOME TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/09

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).
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This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where a transferor grants him
or herself a lease for a term and simultaneously transfers
the balance of the property to another person.

A simultaneous transfer includes the situation where it
is the intention of the transferor that only the balance or
interest in reversion in the property is transferred, even
though in conveyancing law terms the whole property
initially transfers; and

* there is an immediate equitable obligation on the
transferee to grant the lease back; and

* the transferor does not obtain any benefit out of the
balance or interest in reversion that was transferred;
and

e the transferor’s intention to retain the lease is
evidenced in the documents and in the surrounding
circumstances.

For the purposes of this Ruling, a “person” includes a
person or persons acting in their capacity as trustees of a
trust.

How the Taxation Laws apply to the
Arrangement
The Taxation Laws apply to the Arrangement as follows:

®  The lease granted by the transferor is a retention and
not a reservation for the purposes of section 70(2) of
the EGDA.

®  The retention of the lease does not give rise to
income to the transferor or the transferee under
section CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

DISPOSITION OF REAL PROPERTY FOR
INADEQUATE CONSIDERATION WHERE
THE TRANSFEROR PURPORTS TO
“SIMULTANEOUSLY” GRANT A LICENCE
AND TRANSFER THE BALANCE TO
ANOTHER PERSON—GIFT DUTY AND
INCOME TAX IMPLICATIONS

PUBLIC RULING - BR PUB 05/10

This is a public ruling made under section 91D of the Tax
Administration Act 1994.

Taxation Laws

All legislative references are to either the Estate and Gift
Duties Act 1968 (EGDA) or the Income Tax Act 2004
(ITA).

This Ruling applies in respect of section 70 of the EGDA
and section CC 1(1) and (2) of the ITA.

The Arrangement to which this Ruling
applies

The Arrangement is the disposition of real property for
inadequate consideration, where:

* the transferor purports to grant to him or herself a
licence to occupy; and

* the transferor simultaneously purports to transfer the
balance of the property to another person; and

* the transferee grants a licence back to the transferor.

A simultaneous transfer includes the situation where it
is the intention of the transferor that only the balance or
interest in reversion in the property is transferred, even
though in conveyancing law terms the whole property
initially transfers; and

*  there is an immediate equitable obligation on the
transferee to grant the licence back; and

* the transferor does not obtain any benefit out of the
balance or interest in reversion that was transferred;
and

. the transferor’s intention to retain the licence is
evidenced in the documents and in the surrounding
circumstances.

For the purposes of this Ruling, a “person” includes a
person or persons acting in their capacity as trustees of a
trust.
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How the Taxation Laws apply to the
Arrangement
The Taxation Laws apply to the Arrangement as follows:

®  As atransferor cannot legally grant him or herself a
licence to occupy, the full property interest will be
transferred to the transferee.

®  The licence granted back to the transferor is not a
reservation for the purposes of section 70(2) of the
EGDA.

®  The grant of the licence does not give rise to income
to the transferor or the transferee under section
CC 1(1) of the ITA.

The period for which this Ruling applies

This Ruling will apply on 1 April 2005 for an indefinite
period.

This Ruling is signed by me on the 8" day of June 2005.

Susan Price
Senior Tax Counsel

COMMENTARY ON PUBLIC RULINGS
BR PUB - 05/02 TO 05/10

This commentary is not a legally binding statement, but
is intended to provide assistance in understanding and
applying the conclusions reached in public rulings BR
Pub 05/02-05/10 (“the Rulings”).

The commentary deals first with the gift duty implications
under the Estate and Gift Duties Act 1968 of each of the
arrangements in the public rulings, and secondly with
the income tax implications under the Income Tax Act
2004. These rulings are all variations on a theme, where
a transferor wishes to transfer real property but wishes
still to have some interest in the property. An example is
a person who transfers a house to a family trust, keeping
the right to occupy the property. These rulings cover
different ways in which this can be achieved, and specify
situations in which the transactions will give rise to a
liability for gift duty and income tax and the situations in
which they will not.

All legislative references are to the Estate and Gift Duties
Act 1968 (EGDA), the Income Tax Act 2004 (ITA), or
the Property Law Act 1952 (PLA).

PART ONE: GIFT DUTY

Background

The rulings are concerned with the situation where
someone gives away some property that is subject to gift
duty, and takes something back from the gift. Section
70(2) of the EGDA prevents the value of any benefit or
advantage reserved from a gift, being deducted from

the value of the dutiable gift. If the transferor reserves
an interest in the property, the transferor is assessed for
gift duty on the value of all of the property transferred,
including the interest reserved.

The aim of section 70(2) is to prevent the transferor
arguing that the liability for gift duty is reduced. Without
section 70(2), the transferor might argue that when

an interest in property gifted has been reserved, the
transferee has given value to the transferor for the gift in
the form of an interest in the property gifted.

If the transferor reserves part of the property transferred,
that part of the property is included in determining
whether or not there is a dutiable gift, and whether or not
section 70(2) applies. Property is reserved if, under the
arrangement, some of the property gifted is to be given
back. If the transferor retains part of some property and
transfers the rest of the property, the part of the property
retained is not included in determining whether or not
there is a dutiable gift, and whether or not section 70(2)
applies.

It is important, therefore, to distinguish between
reservations and retentions, as apparently similar
transactions are treated quite differently. The analysis in
this commentary particularly focuses on the distinction
between reservation and retention.

The new rulings and commentary apply on 1 April 2005
for an indefinite period. The previous nine rulings on
this matter applied to dispositions of real property made
between 1 April 1999 and 31 March 2005. The rulings
and commentary were published in Tax Information
Bulletin Vol 14, No 12 (December 2002).

The main change in these nine rulings is the applicability
of the Income Tax Act 2004 which came into force on

1 April 2005. The previous nine rulings were under the
Income Tax Act 1994. The changes between the 1994
and 2004 Acts provisions affecting these rulings are
minor in nature.

The arrangements

In order to provide for a comprehensive range of
situations, the Commissioner has developed nine separate
arrangements, BR Pub 05/02-05/10. These arrangements
are dispositions of property for inadequate consideration
where:
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1. Atransferor grants a life estate to him or herself,
and then subsequently transfers the balance of the
property to another person.

2. Atransferor grants a lease to him or herself, and
then subsequently transfers the balance of the
property to another person.

3. A transferor transfers the property to another person,
and under the arrangement that other person later
grants a life estate back to the transferor out of the
property transferred.

4. A transferor transfers the property to another person,
and under the arrangement that other person later
grants a lease back to the transferor out of the
property transferred.

5. A transferor transfers the property to another person,
and under the arrangement that other person later
grants a licence to occupy back to the transferor out
of the property transferred.

6. A transferor purports to grant him or herself a
licence to occupy, and transfers the balance of the
property to another person.

7.  Atransferor grants him or herself a life estate and
simultaneously transfers the balance of the property
to another person.

8. A transferor grants him or herself a lease, and
simultaneously transfers the balance of the property
to another person.

9. A transferor purports to grant him or herself a
licence to occupy, and simultaneously transfers the
balance of the property to another person.

It is important to recognise that with section 70(2) of the
EGDA such seemingly minor differences in arrangements
may significantly change the parties’ respective rights and
obligations, and the revenue law implications.

The words “grant” and “transfer” are often used
interchangeably. For the purposes of this commentary,
“grant” refers to the conveyance of the carved-out estate
(such as the life interest or lease) and “transfer” refers to
the conveyance of the balance of, or reversionary interest
in, the property. Some of these arrangements may apply
to taxpayers other than individuals. The arrangements
specifically include trustees. Because of the nature of
the arrangements, the focus is on individuals and trusts,
although the same reasoning may apply in some instances
to other entities.

Other references

Note that generally speaking, gift duty is payable

only when the value of the total amount of gifts made

in a year exceeds $27,000. The Commissioner has
published two booklets, Gifi duty (IR 194) (April 2002),
explaining the general features of gift duty, and Gift duty

— A guide for practitioners (IR 195) (November 2003)
which covers some issues in more detail. These are
available from Inland Revenue offices or through the
website at www ird.govt.nz The Commissioner has also
published items on various aspects of gift duty in the Tax
Information Bulletins.

Summary of conclusions

The following bullet points summarise the different ways
of transferring interests in property, the Commissioner’s
view of whether there is a reservation or retention, and
therefore whether section 70(2) of the EGDA applies. In
each of these situations, the property must be disposed of
for inadequate consideration.

®  Where a transferor grants an interest in property
to him or herself, and later transfers the balance
or reversionary interest in the property to another
person, there is no reservation for the purposes of
section 70(2) of the EGDA and the section does not
apply. The most obvious example is a person who
grants him or herself a life estate or a lease, and then
subsequently disposes of the balance of his or her
interest to another person. The life estate or lease
is, in law, a distinct interest in the property separate
from the balance of or reversionary interest in the
property that is transferred and is not part of the
gift. Gift duty is concerned with what is gifted. The
focus is on the balance transferred, not the life estate
or lease that the transferor kept throughout (BR Pub
05/02 and BR Pub 05/03).

®  Where a transferor transfers property to another
person, and the parties intend that all the property
rights in the property be transferred and then later
an interest be granted back, there is a reservation
by the transferor of the interest granted back to him
or her. If the transfer of the property is a dutiable
gift, the transferor would not be able to deduct the
value of the reserved interest from the value of the
gift, because of the operation of section 70(2) of the
EGDA (BR Pub 05/04-05/06).

®  Where a transferor grants a property right to him or
herself, and simultaneously transfers the balance or
reversionary interest of the property to a transferee,
it is considered that there is no reservation of a
benefit for the purposes of section 70(2) of the
EGDA.

A simultaneous transfer will include the situation
where it was the intention of the parties that only
the net property interest was to be given away, but
because of conveyancing rules, the transfer had to
be effected by a transfer of all the property, and then
the net property interest being transferred back. In
this situation, nothing has been reserved out of the
subject matter of the gift. This point was stated

in the 1999 House of Lords decision in Ingram v
IRC[1999] 1 All ER 297, and the Commissioner
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has incorporated the point in the rulings and in this
commentary. It is, however, consistent with the

New Zealand case Commissioner of Stamps v Finch

(1912) 32 NZLR 514 (CA) (BR Pub 05/07-05/10).

Legislation

Gift duty is imposed under the EGDA by part IV of that
Act. The key definitions and provisions relating to gift
duty follow.

Section 2(2) defines “gift” as:

“Gift” means any disposition of property, wherever and

howsoever made, otherwise than by will, without fully adequate
consideration in money or money’s worth passing to the person

making the disposition:

Provided that where the consideration in money or money’s

worth is inadequate, the disposition shall be deemed to be a gift

to the extent of that inadequacy only.
“Disposition of property” is also defined in section 2(2):

“Disposition of property” means any conveyance, transfer,
assignment, settlement, delivery, payment, or other alienation
of property, whether at law or in equity; and, without limiting
the generality of the foregoing provisions of this definition,
includes—

Therefore, for a gift to exist, there must be a disposition
of property without fully adequate consideration. A gift
exists only to the extent of the inadequate consideration.

Section 61 of the EGDA imposes gift duty on dutiable

gifts, at rates set out in section 62. Section 63 provides a

definition of dutiable gift. A gift is a dutiable gift if the

donor is domiciled in New Zealand or is a body corporate
incorporated in New Zealand, or the property which is the

subject of the gift is situated in New Zealand.

Under section 66 of the EGDA, a gift is valued at the
date it is made. Section 67 allows the Commissioner to
value property in such manner as he thinks fit, subject to
restrictions in sections 68A-G, 69 and 70.

Section 70 of the EGDA states:
(1) For the purposes of this section—

“Ascertainable” means ascertainable as at the date of the
disposition to the satisfaction of the Commissioner:

“Benefit or advantage” means any benefit or advantage
whether charged upon or otherwise affecting the property
comprised in the disposition or not, and whether—

(a) By way of any estate or interest in the same or any
other property; or

(b) By way of mortgage or charge; or

(c) By way of any annuity or other payment, whether
periodical or not; or

(d) By way of any contract for the benefit of the person
making the disposition; or

(e) By way of any condition or power of revocation or
other disposition; or

(f) In any other manner whatever;—

but does not include any annuity or other payment,
whether periodical or not, if and so far as the annuity or
payment—

(g) Is of afixed or ascertainable amount in money
payable over a fixed or ascertainable period, or for
life, or at a fixed or ascertainable date or dates, or on
demand; and

(h) Is secured to the person making the disposition—

(1) By a mortgage or charge over the property
comprised in the disposition; or

(i) By an agreement for the sale and purchase of
land comprised in the disposition; or

(i) By an agreement in writing to lease land
comprised in the disposition; or

(iv) By deed,—

in each case executed by the person acquiring the
beneficial interest under the disposition.

(2) Where any disposition of property is, in whole or in
part, a dutiable gift, and is made in consideration of, or
with the reservation of, any benefit or advantage to or in
favour of the person making the disposition, no deduction
or allowance shall be made in respect of that benefit or
advantage in calculating the value of the dutiable gift.

(3) Notwithstanding anything in section 78 of this Act, the
Commissioner may permit the cancellation or alteration
of any instrument creating or evidencing a disposition of
property to which this section applies, if application in
writing is made by the parties to the instrument within 6
months after the date of the instrument, or within such
extended time as the Commissioner thinks fit to allow in
the special circumstances of the case. On evidence to his
satisfaction being produced of any such cancellation or
alteration, the disposition shall not constitute a dutiable
gift except to the extent to which the transaction as altered
constitutes a dutiable gift.

Therefore, after imposing gift duty the Act provides
a valuation regime, including certain prohibitions for
deductions when valuing property.

Section 76 allows relief for gift duty for the subsequent
gift of a reserved benefit where section 70(2) has applied.
The section states:

When the donor of a dutiable gift to which section 70 of this
Act applies (in this section referred to as the original gift)
subsequently makes a dutiable gift of the whole or any part

of the benefit or advantage (as defined in that section) created
or reserved on the making of the original gift, there shall be
deducted from the gift duty otherwise payable in respect of
that subsequent gift (so far as that gift duty extends) an amount
calculated in accordance with the following formula:

a
=XC

b
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where—

a  is the value of that benefit or advantage comprised in
that subsequent gift, either at the date of the gift, or at
the date of the original gift, whichever is the less; and

b is the value of the original gift; and

¢ is the amount of gift duty paid on the original gift.

Application of the legislation

The object of section 70(2)

Section 2(2) of the EGDA states that a gift is only a
gift to the extent of the amount of the inadequacy of
consideration. Section 70(2) requires that any amount
“reserved” to the donor of a gift is not to be taken

into account as being consideration. This means that
in determining the inadequacy of consideration, any
reservation is not included as consideration.

The intention behind section 70(2) was discussed by
Chapman J of the Court of Appeal in Finch:

If a donor could give a farm or a house to his son, and take back
some kind of estate or interest in or charge representing part of
the value of some other kind of property of the son, such as a
life estate or mortgage, it would be easy to annihilate the taxable
value of the gift: therefore that device is barred.

This view is also taken in Adams and Richardson’s
Law of Estate and Gift Duty (5th ed., 1978, Wellington,
Butterworths), in which the authors say (p 205):

Section 70 is aimed at certain types of benefit or advantage
which, if they were taken into account as a consideration in
calculating the value of a gift, might be used to make a gift
appear to be a grant for valuable consideration, thus avoiding or
at least postponing the gift duty.

These statements indicate that the policy behind

section 70(2) is to prevent donors from arguing that

the amount of a gift should be reduced by the value of
anything reserved from a disposition of property, with a
consequent reduction in the amount of gift duty payable.
Instead, a gift with a reservation is valued without taking
into account the value of the reservation.

Section 70 only applies to gifts

Section 70 does not operate to create a gift. Section 70
only applies to a gift. If the consideration, including
any benefit or advantage reserved is not inadequate,
section 70 does not apply. If the total consideration is
inadequate, section 70 applies, and the reserved amount
is not deducted in determining the amount of the gift.
So if property worth $100 with a reservation of $40 is
transferred, and the transferee gives consideration of
$100, there is no gift and section 70 does not apply.

If, instead, property worth $100 with a reservation is

transferred and the transferee gives consideration of $90,
there is a gift and section 70 applies. The amount of the
gift is $10. As section 70 applies, the value of the gift is
not reduced to reflect the reservation.

This view was taken by the Court of Appeal in
Commissioner of Stamps v Finch. At p 318, Stout CJ
said:

In interpreting this section 9 [of the Death Duties Amendment
Act 1911, now section 70(2)] it has to be noted that the section
begins by stating “when any gift”. The transaction has to be a
gift. If it was an out and out sale it could not be construed as a
gift. In a previous statute, namely section 6 of the Stamp Acts
Amendment Act, 1895, the provision was very different. That
section began thus: “In order to prevent the avoidance or evasion
of duties by family arrangements or otherwise, the definition of
‘deed of gift’ in section 7 of the Stamp Acts Amendment Act,
1891 is hereby extended to include every deed or instrument
whereby any person directly or indirectly conveys, transfers or
otherwise disposes of property to or for the benefit of any person
connected with him by blood or marriage,” etc.

There is in this section 9, no definition of what a gift means.
In such a case the Court must ascertain if the word “gift” is
interpreted in the Act itself.

If for example it had declared that what was not a “gift” was to
be deemed a gift, as was the case in section 6 of the Act of 1895,
then the Court would have been bound to interpret section 9 as
charging duty on a disposition of property that was not in effect
a gift. But there is no such provision in section 9.

In this passage, Stout CJ notes that section 9 (now

section 70) only applies if there is a gift without its
operation. He then contrasts the section with the previous
“very different” wording of the provision which did not
require that there is first a gift before the section applied.

This earlier form of the section was applied in

In re Deans (1910) 29 NZLR 1089. In that case a
widow transferred various lands to her four children.

In consideration, they paid her some annuities. The
actuarial value of the annuities was equivalent to the
capital value of the land. The section was held to apply
and the value of the annuities was ignored. Gift duty was
charged on the capital value of the land. Chapman J said
at page 1,098:

It is argued that this is still limited to transactions which are gifts
in some sense. The contrary is, however, plainly declared when
the clause refers to transfers made “in consideration or with the
reservation” of any benefit or any advantage to or in favour of
the transferor or his nominee in that or any other property in the
shape of an annuity or benefit of the like class.

Adams and Richardson say in Law of Death and Gift
Duties in New Zealand at p 205:

Before s 70(2) can apply there must first be a disposition of
property which is “in whole or in part a dutiable gift”. If the
consideration for a disposition is fully adequate there is no
dutiable gift and consequently the section does not apply. But
if the consideration is inadequate, even to the smallest degree,
there is a dutiable gift involved and s 70(2) can be applied.
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How section 70(2) works

The purpose of section 70(2) is to prevent the value of
a gift subject to gift duty being reduced if the transferee
gives a part of the gifted property back to the person
making the gift. For example, a person might gift her
house but agree with the recipient that the recipient

will later give the transferor the right to continue to

live in the house until she dies. If not for section 70(2),
the transferor might then claim that the amount of gift
duty payable should be reduced. The transferor might
argue that the value of the gift is not the value of the
house, but the value of the house reduced by the value
of the life interest the transferee has agreed to. In these
circumstances, section 70(2) will apply so that the value
of the life interest is not treated as consideration from the
transferee to the transferor.

Therefore, in determining whether or not the transferee
has given adequate consideration, and whether section
70(2) applies, the following three-step analysis is
required:

*  Identify the property that the transferor transfers
to the transferee. Does the transferor transfer all
the property to the transferee with the transferee
granting some property back to the transferor (a
reservation of the part given back), or does the
transferor transfer only part of his or her property
to the transferee, and retain part of the property (a
retention of the part not given)?

®  Identify the value of the property transferred to the
transferee.

®  Identify the consideration given by the transferee
for that property (the value of any benefit reserved
by the transferor is included as consideration in
determining whether the consideration given by the

transferee for the property transferred is inadequate).

If the transferee’s consideration for the property is less
than the value of the property, the definition of “gift”

in section 2(2) is triggered, and assuming the general
requirements in section 63 are met, there is a dutiable
gift. The dutiable value of the gift is the difference
between the value of the property gifted, less any
consideration given. However, at this step, section 70
provides that the value of any interest reserved is not
treated as consideration in determining the amount of the
dutiable gift.

The first of the three steps in the bullet points is very
important, because section 70(2) will apply when there is
a reservation of a benefit or advantage from property, and
not when there is a retention.

Difference between retaining an interest and
reservation of a benefit or advantage

The focus of the arrangements in the public rulings is
on the distinction between a reservation of property,

and a retention of property. Case law has established
that section 70(2) applies if there is a “reservation” of a
benefit or advantage to the transferor, but not where there
has been a retention of some property.

“Reservation” is not defined in the EGDA. The Concise
Oxford Dictionary (10th ed. 1999) defines “reservation”.
The most appropriate definition is:

3 aright or interest retained in an estate being
conveyed.

The definition implies that a reservation is something
kept or retained while an estate is conveyed. The fact
that the right or interest must be kept in the estate “being
conveyed” may suggest that the reservation of the interest
should occur at the same time as the conveyance.

While this dictionary definition may convey the
ordinary usage of the word “reservation”, the cases
dealing with gift duty legislation (including overseas
equivalent legislation) have held (as discussed below)
that “reservation” has a very narrow, technical meaning.
Whether or not there is a reservation will depend on the
particular transaction entered into.

In the Court of Appeal case Lees v CIR (1989) 11 NZTC
6,079, Richardson J stated the test for whether there is

a reservation (in the context of section 12, a provision
related to estate duty), at p 6,081:

The test in that regard is whether the disponor disposed of
the whole interest reserving an interest out of that which was
disposed of, or whether the disponor disposed of a particular
interest and merely retained the remaining interest in the

property.

In Finch, the only New Zealand case on section 70(2) or
its predecessors, Chapman J in the Court of Appeal drew
the same distinction:

... I do not find that any of the language is apt to describe
something which is not and never was reserved out of the gift
or the value of the gift, but is an independent item of property
retained by the donor.

These statements emphasise the importance of the
distinction between a reserved interest and one that is
merely retained. While it may be quite proper in ordinary
usage to say that they are both reserved and retained, it is
clear from the case law that, legally, the difference is an
important one, particularly in terms of section 70(2).

In Finch, the Commissioner of Stamps assessed gift duty
on the transfer of an undivided moiety (ie half share) of
land to the transferor’s two sons as tenants in common
in equal shares. The transferor retained the remaining
moiety. The value of the whole land was about £2,200,
each moiety being worth just less than £1,100. The

sons paid the father £100 in cash to ensure the value of
the gift was less than £1,000, which at that time was

the exemption level for gift duty. The Commissioner
assessed gift duty on the whole value of the land, arguing
that the moiety the transferor retained was a reservation
of a benefit or advantage in the land. Alternatively, the
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Commissioner argued that if the gift was only the moiety
transferred, the £100 was a reservation of a benefit or
advantage. The transferor argued that the moiety retained
was not a reservation of a benefit, nor was the £100
payment.

The five judges in the Court of Appeal all found for the
transferor on both counts. All agreed that the transferor
had not “reserved” a benefit or advantage in the land

by retaining his moiety. The Court held that there is a
reservation when a benefit or advantage is reserved from
the interest actually given, not the entire estate from
which the interest came.

A number of Australian and United Kingdom cases
discuss whether there is a reservation of a benefit

or advantage from the disposition of property. Two
(originating from Australia) concern estate duty rather
than gift duty, but they do discuss the meaning of
“reservation”.

In Oakes v New South Wales Commissioner of Stamp
Duties [1953] 2 All ER 1563 (PC), the Privy Council
considered a case where the transferor declared by deed
of trust that he held farmland on trust for his children.
He used the profits for the children’s maintenance and
education. He also claimed remuneration for his work as
trustee, which he was entitled to do under the trust deed.

The Privy Council held that the remuneration to the
transferor was a “benefit or advantage”, even though it
was provided for in the trust deed and that, therefore,
there was a reservation of a benefit within the meaning of
the section. Lord Reid stated at p 1567:

In their Lordships’ judgment, it is now clear that it is not
sufficient to bring a case within the scope of these sections,

to take the situation as a whole and find that the settlor has
continued to enjoy substantial advantages which have some
relation to the settled property: it is necessary to consider the
nature and source of each of these advantages and determine
whether or not it is a benefit of such a kind as to come within the
scope of the section.

Lord Reid also confirmed the distinction between
“reservation” and “retention” at p 1571 where he said:

The contrast is between reserving a beneficial interest and only
giving such interests as remain, on one hand, and, on the other
hand, reserving power to take benefit out of, or at the expense
of, interests which are given...

Lord Reid is saying that when a transferor has retained a
pre-existing interest, this is not the same as a reservation
of a benefit. The Court’s opinion was consistent with
previous authority including Earl Grey v Attorney-
General [1900] AC 124; [1900-3] All ER Rep 268 (HL).

Applying these same principles, a number of Australian
and United Kingdom cases have found, on the facts,
that there was not a reservation from the disposition

of property. One of these is Munro v Commissioner

of Stamp Duties (NSW) [1934] AC 61; [1933] All ER
Rep 185 (PC). In that case the transferor entered into

a partnership with his six children, and the partnership

farmed the transferor’s land. Four years later he gifted

a portion of the land to each of the children. On the
transferor’s death the Commissioner attempted to assess
death duty on the gifted land. The Privy Council held
that the gifted property could not be brought back into
the deceased’s estate. In the speech of the Privy Council,
Lord Tomlin said (p 188 of the All ER Rep report):

It is unnecessary to determine the precise nature of the right

of the partnership at the time of the transfers. It was either a
tenancy during the term of the partnership or a licence coupled
with an interest. In either view what was comprised in the

gift was, i