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Inland Revenue Department

YOUR OPPORTUNITY TO COMMENT

Inland Revenue regularly produces a number of statements and rulings aimed at explaining how taxation law affects
taxpayers and their agents. Because we are keen to produce items that accurately and fairly reflect taxation legislation and
are useful in practical situations, your input into the process, as a user of that legislation, is highly valued.

A list of the items we are currently inviting submissions on can be found at www.ird.govt.nz. On the homepage, click on
“Public consultation” in the right-hand navigation. Here you will find drafts we are currently consulting on as well as a list
of expired items. You can email your submissions to us at public.consultation@ird.govt.nz or post them to:

Public Consultation

Office of the Chief Tax Counsel
Inland Revenue

PO Box 2198

Wellington 6140

You can also subscribe to receive regular email updates when we publish new draft items for comment.
Below is a selection of items we are working on as at the time of publication. If you would like a copy of an item please

contact us as soon as possible to ensure your views are taken into account. You can get a copy of the draft from
www.ird.govt.nz/public-consultation/ or call the Team Manager, Technical Services Unit on 04 890 6143.

Draft type/title Description/background information Comment deadline

ED0133 Draft determination: Tax depreciation This draft determination proposes a provisional 15 June 2011
rates provisional depreciation rate for a fleet tracking unit.




Tax Information Bulletin Vol23 No4 May 2011

IN SUMMARY

Items of interest

Income tax treatment of unsuccessful software development

“Tax Treatment of Computer Software” published in an appendix to Tax Information Bulletin Vol 4, No 10 (May
1993) provided that the cost of unsuccessful software development could be immediately deducted. This notice
advises taxpayers that the view taken in that part of the TIB item is incorrect and should be treated as being
withdrawn effective from the beginning of the 2011-12 income year.

Legislation and determinations

Special determination S18: Issue of perpetual non-cumulative shares by NZ Co, and related transactions
This determination relates to an arrangement involving the issue of perpetual non-cumulative shares by a New Zealand
company to its parent company.

Depreciation determination DEP77: Motor vehicles rented for short-term periods of 1 month or less

This depreciation determination deletes the old asset classes set out in DEP34 from the “Transportation” asset
category, and inserts new asset classes making it clear that the higher depreciation rates that may be used for motor
vehicles and trailers used for short-term hire apply only to those assets that are hired only for periods of 1 month or
less. The depreciation rates are unchanged.

Foreign currency amounts — conversion to New Zealand dollars

This article provides the exchange rates acceptable to Inland Revenue for converting foreign currency amounts to
New Zealand dollars under the CFC and FIF rules for the 12 months ending 31 March 2011.

Legal decisions — case notes

Persistent litigant discouraged

A number of interlocutory applications which attempted to re-open finalised decisions were dismissed by the Court.

Commissioner’s evasion assessments upheld

The plaintiff was unable to prove that various amounts paid into bank accounts which he controlled were not his
income. The Commissioner established that the plaintiff was liable for evasion shortfall penalties.

High Court finds in favour of retrospective departure orders

The non-custodial parent had appealed the findings of the Family Court awarding a departure order from formula
assessment in favour of the custodial parent. The non-custodial parent appealed on a number of grounds. The
reason the Commissioner intervened in this matter was primarily because of one ground whereby the non-custodial
parent argued that there is no jurisdiction for the Commissioner to make retrospective departure orders.

Unclaimed money payable to Commissioner

The Supreme Court has followed the Privy Council decision in Thomas Cook (New Zealand) Ltd and held that
unclaimed foreign exchange drafts and bank cheques are to pass to the Commissioner as custodian six years after
legal demand may be made for payment to the payee.

IN SUMMARY




Inland Revenue Department

ITEMS OF INTEREST

NOTICE — INCOME TAX TREATMENT OF UNSUCCESSFUL SOFTWARE

DEVELOPMENT

“Income Tax Treatment of Computer Software” published in
an appendix to Tax Information Bulletin Vol 4, No 10 (May
1993) (“the TIB item”) provides that the cost of unsuccessful
software development can be immediately deducted
(whether the software is commissioned or developed in-
house). The TIB item acknowledges that such software is a
capital item but allows a deduction on the basis that s 108K
of the Income Tax Act 1976 (now s EE 39 of the Income Tax
Act 2007) applies. The Commissioner considers that this
view is incorrect. Therefore, this part of the item should not
be relied on.

Section EE 39 applies to items of depreciable property that
have previously been, but are no longer, used in a taxpayer’s
income earning process. It does not apply to items (such
as incomplete software) that have never been used in a
taxpayer’s income earning process.

The principles relating to the deductibility of expenditure
incurred in developing or acquiring a capital asset are set
out in the interpretation statement IS 08/02: Deductibility
of feasibility expenditure (published in Tax Information
Bulletin Vol 20, No 6 (July 2008)). The following summary
assumes that the taxpayer is developing software for use in
an existing business or income-earning activity.

o Software developed for use in an income-earning process
will provide the taxpayer with an enduring benefit, and
will generally be a capital asset.

e Expenditure incurred in undertaking feasibility studies
to determine whether to develop a capital asset will
be prima facie deductible under s DA 1(1) (assuming
the asset is to be used in the taxpayer’s income-earning
process). In the context of software development this
means that expenditure incurred analysing the feasibility
of developing a piece of software for use in a business
would be deductible. This is consistent with the position
set out in the TIB item, which refers to this as the “pre-
development phase”.

e Accordingly, expenditure incurred principally for the
purpose of placing a taxpayer in a position to make
an informed decision about the development of some
software will not generally be expenditure incurred in
relation to that software. However, once a decision
has been made to proceed with the development, any
expenditure incurred beyond that point will relate to the

acquisition of the software and/or rights in the software.
From that point on, expenditure should be capitalised.
The rights in the software (if that is what has been
obtained) are then able to be depreciated provided they
are “depreciable property” and are used or available for
use in the taxpayer’s income-earning process.

o Consequently, it is possible that certain expenditure
may never be deductible. This would occur when the
expenditure is capital in nature but not depreciable
property because the relevant property never came
into existence or was never used in the business (see for
example Milburn NZ Ltd v CIR (2001) 20 NZTC 17,017
and Softwood Pulp and Paper Co Ltd v FCT 76 ATC 4,438).

The parts of the TIB item that suggest that a taxpayer

is allowed a deduction of expenditure on software
development where the software is never implemented
or used in the taxpayer’s income earning process should
hereby be treated as being withdrawn effective from the
beginning of the 2011-12 income year. Taxpayers taking
a taxpayer’s tax position after that date should not rely on
those parts of the item.

The remainder of the TIB item should be used with some
care. The TIB item applies the Income Tax Act 1976.
Legislative changes inevitably mean that some parts

of the item will no longer be applicable. If in doubt,

Inland Revenue recommends that advice from a tax advisor
is sought. Inland Revenue intends to update this item as
part of its review of PIB and TIB items issued before 1996
see www.ird.govt.nz/technical-tax/pib-review/
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LEGISLATION AND DETERMINATIONS

This section of the TIB covers items such as recent tax legislation and depreciation determinations, livestock values and

changes in FBT and GST interest rates.

DETERMINATION $18: ISSUE OF PERPETUAL NON-CUMULATIVE SHARES
BY NZ CO, AND RELATED TRANSACTIONS

This determination may be cited as “Determination $18:

Issue of perpetual non-cumulative shares by NZ Co, and

related transactions”.

1.

Explanation (which does not form part of the
determination)

This determination relates to an arrangement involving
the issue of perpetual non-cumulative shares (the

PPS) by a New Zealand company (NZ Co) to its parent
company (Parent Co). That arrangement is the subject
of private ruling BR Prv 11/10 issued on 17 March
2011, and is fully described in that ruling.

The PPS are an excepted financial arrangement.

The PPS form part of a financial arrangement as
contemplated by s EW 6(1) of the Income Tax Act
2007 (the wider financial arrangement). The wider
financial arrangement also includes a loan from a
related party to Parent Co (the Parent Co Loan), the
use of the Parent Co Loan proceeds by Parent Co

to subscribe for the PPS, and the use of dividends
received on the PPS, plus payments Parent Co is to
receive in terms of the letter dated 23 December 2009
issued by NZ Co to Parent Co (the NZ Co Letter), to
pay interest on the Parent Co Loan.

This wider financial arrangement has excepted
financial arrangement components, as defined in

s EW 5 of the Income Tax Act 2007. The PPS are an
excepted financial arrangement component of the
wider financial arrangement.

The amount of income derived or expenditure
incurred by a person under the financial arrangement
rules in respect of a financial arrangement excludes
any amount that is solely attributable to an excepted
financial arrangement described in ss EW 5(2) to (16)
of the Income Tax Act 2007.

This determination prescribes a method to be used
for determining the part of the consideration payable
and receivable by the parties to the wider financial
arrangement that is solely attributable to an excepted
financial arrangement.

2.
1.

Reference

This determination is made under s 90AC(1)(h) of the
Tax Administration Act 1994.

Scope of determination
This determination applies specifically to the PPS.

This determination applies if the interest paid on the
Parent Co Loan is at an arm’s length market rate.

Principles

The PPS, the Parent Co Loan, and the payment and
other obligations under the NZ Co Letter are each part
of a wider “financial arrangement” that has excepted
financial arrangement components as defined in

s EW 5 of the Income Tax Act 2007.

Any amount that is solely attributable to an excepted
financial arrangement described in ss EW 5(2) to (16)
of the Income Tax Act 2007 is not included when
calculating income or expenditure under the financial
arrangements rules.

This determination specifies that the only amounts
that are solely attributable to the excepted financial
arrangement within the wider financial arrangement

are the amounts paid under or with respect to the PPS.

This determination specifies that no part of (inter alia)
the amount advanced or repaid under the Parent Co
Loan, the interest paid on the Parent Co Loan, or the
payments or other consideration provided in terms of
the NZ Co Letter, is solely attributable to an excepted
financial arrangement.

Interpretation

This determination has no specialised terms that need
to be defined further.

LEGISLATION AND DETERMINATIONS
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6. Method
1. The amounts that are solely attributable to the PPS are:
o the issue price of the PPS;
o the dividends paid on the PPS;
e any other distributions paid on or with respect to
the PPS by NZ Co; and

e any amounts paid to acquire the PPS.

7. Example

NZ Co raised $20,000,000 from the issue of the PPS to
Parent Co on 29 December 2009. Parent Co funded its
acquisition by a loan of the same amount from a related
party, at an interest rate of 9.25% per annum, payable
quarterly on 28 March, June, September and December
each calendar year. Therefore the amount of interest on the
Parent Co Loan for each full quarter is $462,500.

The amounts solely attributable to an excepted financial
arrangement are:

o the issue price of the PPS; and

e the dividends paid on the PPS.

The amounts not solely attributable to an excepted
financial arrangement are:

o the amount of the Parent Co Loan ($20,000,000);

e the interest paid or capitalised on the Parent Co Loan
($462,500 per quarter, plus the amount of any interest on
any capitalised interest);

o the amount outstanding to be repaid on the repayment
of the Parent Co Loan; and

o the payments or other consideration provided in terms of
the NZ Co Letter.

This determination is signed by me on the 17th day of
March 2011.

HW Davis
Director (Taxpayer Rulings)
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DEPRECIATION DETERMINATION DEP77: MOTOR VEHICLES RENTED FOR
SHORT-TERM PERIODS OF 1 MONTH OR LESS

Note to determination DEP77

In Tax Information Bulletin Vol 10, No 6 (June 1998)

we published a general depreciation determination
“Determination DEP34: Tax Depreciation Rates General
Determination Number 34” for certain classes of motor
vehicles and trailers when they are rented for short-term
hire periods of 1 month or less.

The determination added those asset classes to both the
“Transportation” and “Hire Equipment (where on short-
term hire of 1 month or less only)” asset categories. We
have been advised that some taxpayers, referring only to
the “Transportation” asset category, have been using the
depreciation rates set for “short-term” hire even though
the assets in question may have been hired for periods
longer than 1 month (in this context, T month refers to a
calendar month).

LEGISLATION AND DETERMINATIONS

We have therefore issued a new depreciation

determination deleting the old asset classes set out in
DEP34 from the “Transportation” asset category, and
inserting new asset classes making it clear that the higher
depreciation rates that may be used for motor vehicles
and trailers used for short-term hire apply only to those
assets that are hired only for periods of 1 month or less.
The depreciation rates, however, are unchanged.

We have also been asked to clarify whether or not the
asset category could be used for assets that are used

for both short-term (1 month or less) and longer term
hire (periods of longer than 1 month). This issue arises
where taxpayers generally hire the motor vehicles/
trailers for short-term (1 month or less) periods, but may
occasionally hire them for a longer term.

It is the Commissioner’s view that the higher
depreciation rates available for assets that are used

for short-term hire periods should only be used for
assets that are exclusively hired for short-term periods.
Taxpayers who hire assets for both short and longer
terms should not use the depreciation rates that apply
for short-term periods.
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GENERAL DEPRECIATION
DETERMINATION DEP77

This determination may be cited as “Determination DEP77:
Tax Depreciation Rates General Determination Number 77",

1. Application

This determination applies to taxpayers who own items of
depreciable property of the kinds listed in the table below.

This determination applies for the 2010-11 and subsequent
income years.

2. Determination

Pursuant to section 91AAF of the Tax Administration Act
1994 | set in this determination the economic rate/s to
apply to the kind/s of items of depreciable property listed in
the table below by:

o deleting from the “Transportation” asset category the
general asset classes, estimated useful lives, and diminishing

value and straight-line depreciation rates listed below:

Transportation Estimated DV rate (%) | SL rate (%)
useful life
(years)

Motor vehicles — Class NA (for transporting light goods that have a gross

. . ) 6.66 30 21
vehicle mass not exceeding 3.5 tonnes and used for short-term hire).
Motor vehicles — Class NB (for transporting medium goods that have a
gross vehicle mass exceeding 3.5 tonnes but not exceeding 12 tonnes and 8 25 17.5
used for short-term hire).
Motor vehicles — Class NC (for transporting heavy goods that have a gross

. . . 6.66 30 21
vehicle mass exceeding 12 tonnes and used for short-term hire).
Trailers — Class TA and TB (for transporting very light and light goods that
have a gross vehicle mass not exceeding 3.5 tonnes and used for short- 10 20 13.5
term hire) excluding domestic trailers.
Trailers — Class TC (for transporting medium goods that have a gross
vehicle mass exceeding 3.5 tonnes but not exceeding 10 tonnes and used 12.5 16 10.5
for short-term hire).
Trailers — Class TD (for transporting heavy goods that have a gross vehicle 10 20 135
mass exceeding 10 tonnes and used for short-term hire).
Trailers — domestic. Not exceeding 1 tonne. Used for short-term hire. 6.66 30 21
Motor vehicles (for transporting people, up to and including 12 seats and p 50 40
used for short-term hire).
Forklift trucks (8 tonnes and over used for short-term hire). 8 25 17.5
Forklift trucks (under 8 tonnes used for short-term hire). 6.66 30 21
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o adding into the “Transportation” asset category
the general asset classes, estimated useful lives, and
diminishing value and straight-line depreciation rates
listed below:

Transportation Estimated DV rate (%) | SL rate (%)

useful life
(years)

Motor vehicles — Class NA (for transporting light goods which have a gross
vehicle mass not exceeding 3.5 tonnes and are used for short-term hire of 6.66 30 21
1 month or less only).

Motor vehicles — Class NB (for transporting medium goods which have a
gross vehicle mass exceeding 3.5 tonnes but not exceeding 12 tonnes and 8 25 17.5
used for short-term hire of 1 month or less only).

Motor vehicles — Class NC (for transporting heavy goods which have a
gross vehicle mass exceeding 12 tonnes and used for short-term hire of 1 6.66 30 21
month or less only).

Trailers — Class TA and TB (for transporting very light and light goods
which have a gross vehicle mass not exceeding 3.5 tonnes and used for 10 20 13.5
short-term hire of 1 month or less only) excluding domestic trailers.

Trailers — Class TC (for transporting medium goods which have a gross

LEGISLATION AND DETERMINATIONS

vehicle mass exceeding 3.5 tonnes but not exceeding 10 tonnes and used 12.5 16 10.5
for short-term hire of 1 month or less only).

Trailers — Class TD (for transporting heavy goods which have a gross

vehicle mass exceeding 10 tonnes and used for short-term hire of 1 month 10 20 13.5
or less only).
Trailers — domestic. Not exceeding 1 tonne. Used for short-term hire of 1

6.66 30 21
month or less only.
Motor vehicles (for transporting people, up to and including 12 seats and

. 4 50 40

used for short-term hire of 1 month or less only).
Forklift trucks (8 tonnes and over used for short-term hire of 1 month or g ’ 175
less only). )
Forklift trucks (under 8 tonnes used for short-term hire of 1 month or less

6.66 30 21

only).

3. Interpretation

In this determination, unless the context otherwise requires,
words and terms have the same meaning as in the Income
Tax Act 2007 and the Tax Administration Act 1994.

This determination is signed on the 24th day of March 2011.

Rob Wells
LTS Manager, Technical Standards
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FOREIGN CURRENCY AMOUNTS — CONVERSION TO NEW ZEALAND

DOLLARS

This article provides the exchange rates acceptable to
Inland Revenue for converting foreign currency amounts to
New Zealand dollars under the controlled foreign company
(CFC) and foreign investment fund (FIF) rules for the

12 months ending 31 March 2011.

The Income Tax Act 2007 (“2007 Act”) requires foreign
currency amounts to be converted into New Zealand
dollars applying one of the following methods:

o actual rate for the day for each transaction (including
close of trading spot exchange rate on the day), or

e rolling 12-month average rate for a 12-month accounting
period or income year (see the table Currency rates 12
months ending 31 March 2011 - rolling 12-month
average), or

e mid-month actual rate as the basis of the rolling average
for accounting periods or income years greater or lesser
than 12 months (see the table Currency rates 12 months
ending 31 March 2011 - mid-month actual).

Legislation was enacted in September 2010 with effect

from 1 April 2008 which permits the Commissioner to

set currency rates and approve methods of calculating
exchange rates. The Commissioner can set rates for

general use by taxpayers or for specific taxpayers. The
Commissioner’s ability to set rates and approve methods
applies in all circumstances, ie, where the Act does not
contain a specific currency conversion rule (sections YF 1(5)
and (6)), or in circumstances where the Act provides a rate
or method for currency conversion (section YF 2).

Inland Revenue uses wholesale rates from Bloomberg for
rolling 12-month average, mid-month actual and end of
month. These rates are provided in three tables.

You must apply the chosen conversion method to all
interests for which you use the FIF or CFC calculation
method in that and each later income year.

To convert foreign currency amounts to New Zealand
dollars for any country listed, divide the foreign currency
amount by the exchange rate shown. Round the exchange
rate calculations to four decimal places wherever possible.

If you need an exchange rate for a country or a day not
listed in the tables, please contact one of New Zealand’s
major trading banks.

Note: All section references relate to the Income Tax Act
2007.

Actual rate for the day for each transaction

The actual rate for the day for each transaction can be used
in the following circumstances:

e Where the 2007 Act does not provide a specific currency
conversion rule, then foreign currency amounts can be
converted by applying the close of trading spot exchange
rate on the date that the transaction which is required to
be measured or calculated occurs (section YF 1(2)).

e Where a person chooses to use the actual rate for the day
of the transaction when calculating their FIF income or
loss when applying either: the comparative value method,
fair dividend rate method, deemed rate of return method
or the cost method (section EX 57(2)(a)).

e Where a person chooses to use the close of trading spot
exchange rate to convert foreign income tax paid by a
CFC (section LK 3(a)).

Unless the actual rate is the 15th or the last day of the
month, these rates are not supplied by Inland Revenue.

The table Currency rates 12 months ending 31 March 2011
- month end provides exchange rates for the last day of
the month. These are provided for convenience to assist
taxpayers who may need exchange rates on those days.

Currency rates 12 months ending 31 March 2011
- rolling 12-month average table

This table is the average of the mid-month exchange rate for
that month and the previous 11 months, ie, the 12-month
average. This table should be used where the accounting
period or income year encompasses 12 complete months.

This table can be used to convert foreign currency amounts
to New Zealand dollars for:

e FIFincome or loss calculated under the accounting
profits method (section EX 49(8)); comparative value
method, the fair dividend rate method, the deemed rate
of return method or cost method (section EX 57)

e branch equivalent income or loss calculated under the
CFC and FIF rules (section EX 21(4)) for accounting
periods of 12 months

o foreign tax credits calculated under the branch
equivalent method for a CFC or FIF under section LK 3(b)
for accounting periods of 12 months.




Currency rates 12 months ending 31 March 2011
- mid-month actual table

This table sets out the exchange rate on the 15th day of
the month, or if no exchange rates were quoted on that
day, on the preceding working day on which they were
quoted. This table can be used as the basis of the rolling
average where the accounting period or income year is less
than or greater than 12 months (see Example 4). You can
also use the rates from this table as the actual rate for any
transactions arising on the 15th of the month.

This table can be used as the basis of the rolling average for
calculating:

e branch equivalent income or loss calculated under the
CFC or FIF rules (section EX 21(4)) for accounting periods
of less than or greater than 12 months

e aperson’s FIF income or loss under: the comparative
value method, the fair dividend rate method, the deemed
rate of return method or cost method (section EX 57(2)
(b)) for accounting periods or income years of less than
or greater than 12 months

o foreign tax credits calculated under the branch equivalent
method for a CFC or FIF under section LK 3(b) for
accounting periods of less than or greater than 12 months.

Example 1

A taxpayer with a 30 September balance date purchases
shares in a Philippine company (which is a FIF but does
produce a guaranteed yield) on 7 September 2010. Its
opening market value on 1 October 2010 or its closing
market value on 30 September 2010 is PHP 350,000.
Using the comparative value method and applying the
actual rate for the day (section EX 57(2)(a)), the opening
market value is converted as follows:

PHP 350,000 + 32.2373 = $10,856.99

(In this example, the rate selected is the month-end rate
for September 2010 for PHP. Refer to the table “Currency
rates 12 months ending 31 March 2011 — month end”.)

Example 2

A CFC resident in Hong Kong has an accounting period
ending on 30 June 2010. Branch equivalent income for
the period 1 July 2009 to 30 June 2010 is 200,000 Hong

Kong dollars (HKD), which converts to:

HKD 200,000 + 5.4945= $36,400.37

(In this example, the rate selected is the rolling 12-month
average rate for June 2010 for HKD. Refer to the table
“Currency rates 12 months ending March 2011 - rolling
12-month average”.)
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Example 3

A resident individual with a 30 September 2010
accounting period acquires a FIF interest in a Japanese
company on 1 October 2009 for 10,500,000 yen. The
interest is sold in September 2010 for 10,000,000 yen.
Using the comparative value method and applying
section EX 57(2)(b), these amounts are converted as:
JPY 10,500,000 + 64.5675 = $162,620.51

JPY 10,000,000 + 64.5675 = $154,876.68

(In this example, the rolling 12-month rate for
September 2010 has been applied to both calculations.
Refer to the table “Currency rates 12 months ending
March 2011 - rolling 12-month average”)

Example 4

A CFC resident in Singapore was formed on 21 April 2010
and has a balance date of 30 September 2010. During
the period 1 May 2010 to 30 September 2010, branch
equivalent income of 500,000 Singaporean dollars was
derived. For the conversion to New Zealand dollars the
taxpayer chooses the method set out in section EX 21(4)(b).
1. Calculating the average monthly exchange rate for
the complete months May-September 2010:

0.9815 + 0.9718 + 1.0021 + 0.9619 + 0.9782 = 4.8955
4.8955 + 5 =0.9791
2. Round exchange rate to four decimal places: 0.9791
3. Conversion to New Zealand currency:
SGD 500,000 + 0.9791 = $510,673.07
(In this example, the rates are from the table “Currency

rates 12 months ending March 2011 — mid-month
actual’, from May to September 2010 inclusive for SGD.)

LEGISLATION AND DETERMINATIONS
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Inland Revenue Department

LEGAL DECISIONS — CASE NOTES

This section of the TIB sets out brief notes of recent tax decisions made by the Taxation Review Authority, the High Court,

Court of Appeal, Privy Council and the Supreme Court.

We've given full references to each case, including the citation details where it has already been reported. Details of the
relevant Act and section will help you to quickly identify the legislation at issue. Short case summaries and keywords

deliver the bare essentials for busy readers. The notes also outline the principal facts and grounds for the decision.

These case reviews do not set out Inland Revenue policy, nor do they represent our attitude to the decision. These are

purely brief factual reviews of decisions for the general interest of our readers.

PERSISTENT LITIGANT
DISCOURAGED

Case Clarence John Faloon v Commissioner

of Inland Revenue

Decision date | 7 March 2011

Act(s) High Court Rules, Tax Administration
Act 1994
Keywords Judicial review, strikeout, re-litigation,
indemnity costs
Summary

A number of interlocutory applications which attempted to
re-open finalised decisions were dismissed by the Court.

Impact of decision

The decision is further confirmation of the approach the
Court will take to persistent re-litigation of previously
decided and/or unmeritorious matters.

Facts

Mr Faloon’s father was the director of two companies, Trade
Lines Limited and Central Equipment Company Limited,
which are in liquidation.

Mr Faloon claims that there is compensation owing on
assets which were once owned by the companies. The
compensation relates to a pipe diversion of a stream by
the Palmerston North City Council and the taking of land
by the Crown for airport extensions. He also claims that
he should be compensated by the Commissioner of Inland
Revenue for the loss of patent rights which were owned by
one of the companies.

Compensation of $80,000 was paid to Trade Lines Limited
for the land in December 1993. The compensation was paid
in accordance with the requirements of the Public Works
Act 1993.

Mr Faloon remains aggrieved over the loss of company
assets and claims that the compensation was inadequate.

He has been involved in litigation against the Crown and
the Commissioner for a number of years and despite those
claims being rejected by the courts, he continues to re-
litigate the issues. There have been over 20 proceedings
touching on these matters to date.

On 15 October 2010, Mr Faloon made a Statement of Claim
naming the Commissioner as defendant in the High Court
in Tauranga. The claim related to correspondence between
Mr Faloon and the Commissioner. The claim is similar to
the other claims made by Mr Faloon who believes that

the correspondence from the Commissioner amounts to a
“disputable decision” as defined in the Tax Administration
Act 1994.

The Commissioner applied to “strike out” the proceedings
and on 8 December 2010, Associate Judge Doogue agreed
to hear the Commissioner’s application.

e On 13 December 2010, Mr Faloon made an interlocutory
application for a judicial review of the decision of
Associate Judge Doogue to hear the strikeout.

e On 16 February 2011, Mr Faloon made a second
interlocutory application asking the Court to order that a
letter sent to him by the Commissioner on 4 February 2011
be declared “void”. In the letter, the Commissioner had
declined to give Mr Faloon the information requested until
Mr Faloon had clarified the “scope” of his request.

e On 24 February 2011, Mr Faloon applied for orders
setting aside the Commissioner’s memorandum in
response to his application dated 16 February 2011.

Decision

Justice Brewer held that rule 15.1 of the High Court Rules
gives the Court the power to strike out all or part of

a proceeding. He noted that the Tax Administration

Act 1994 (“TAA”) does not, in any way, “trammel” the
defendant’s right to do so; Mr Faloon had argued that an
extant challenge under Part VIIIA of the TAA could not be
struck out. The Commissioner as defendant had every right
to apply for a strikeout. Judicial review proceedings were

therefore dismissed.




There was held to be no underlying infringement of
rights or oppressive conduct which might call for court
intervention. The plaintiff’s first interlocutory application
was therefore dismissed.

His Honour, in dismissing the second interlocutory
application, simply set Mr Faloon’s memorandum out in full
and said: “This is another example of Mr Faloon’s passionate
but obsessive pursuit of his case. As will be evident from
the foregoing, there is no basis in law for the application and
accordingly it is dismissed.”

Indemnity costs, which are often left as an issue until after
the conclusion of a case, were awarded against Mr Faloon.
The Court said: “... | believe that something must be

done to bring home to Mr Faloon that a litigant who files
multiple applications that have no chance of succeeding
because they have no basis in law will be held accountable
for wasting the Court’s time ..."

COMMISSIONER’S EVASION
ASSESSMENTS UPHELD

Case G J Lupton v Commissioner of Inland
Revenue

Decision date | 24 March 2011

Act(s) Income Tax Act 1994, Income Tax Act
2004
Keywords Evasion
Summary

The plaintiff was unable to prove that various amounts
paid into bank accounts which he controlled were not his
income. The Commissioner of Inland Revenue established
that the plaintiff was liable for evasion shortfall penalties.

Impact of decision

There are no particular implications for the Commissioner.
The case turns largely on its own facts.

Facts

The Commissioner assessed the plaintiff for income tax
(plus evasion shortfall penalties) on the basis that he

failed to return income amounts paid into various bank
accounts which he controlled. The funds were received
into the accounts pursuant to a complex interrelationship
between a number of companies and trusts for which the
plaintiff worked, or was in some way involved. The plaintiff
challenged the assessments on the basis that the amounts
were either money held on trust for others or loans to him,
which he has not been able to repay.
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Decision

The Court found the plaintiff’s evidence to be not credible
and was unreliable on important points in the case. The
Court found that the plaintiff’s account of what occurred
to be so unlikely that it could be rejected. For example, the
Court did not accept the plaintiff’s evidence that while he
was employed at very senior positions in a company he was
paid no salary.

The plaintiff was also unable to produce a signed trust deed
with respect to any of the trusts he claimed he borrowed
money from. As well, no credible reason was advanced

as to why the trusts would grant him interest-free loans.

In general the Court found the plaintiff’s evidence to be
inaccurate and at times untrue. Accordingly, in respect of
all except one transaction, the Court found that the plaintiff
had failed to discharge his onus.

In respect of one transaction—the sale of a commercial
property in Brisbane—the Court found that the plaintiff
had discharged his onus by proving that the proceeds of
the sale were capital. This finding was made even though
the plaintiff had not advanced his case on the basis that the
payment was capital; the plaintiff’s case was that it was a loan.

In respect of the evasion shortfall penalty the Court found
that the plaintiff had gone to great lengths to conceal his
taxable income from the Commissioner. Accordingly the
Court found that the Commissioner had proved that the
plaintiff intentionally evaded the payment of tax and was
liable for evasion shortfall penalties.

HIGH COURT FINDS IN FAVOUR
OF RETROSPECTIVE DEPARTURE
ORDERS

Case B v X & Commissioner of Inland
Revenue

Decision date | 16 March 2011

Act(s) Child Support Act 1991

Keywords Retrospectivity of departure orders

Summary

The non-custodial parent had appealed the findings

of the Family Court awarding a departure order from
formula assessment in favour of the custodial parent. The
non-custodial parent appealed on a number of grounds.
The reason the Commissioner intervened in this matter
was primarily because of one ground whereby the non-
custodial parent argued that there is no jurisdiction for the
Commissioner to make retrospective departure orders.
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Impact of decision

There are several differing decisions in the High Court as
to whether retrospective departure orders from formula
assessments can be made. However, in light of IPD v KME
[2008] 2 NZLR 523, and now B v X & Commiissioner of
Inland Revenue it does seem clearer that the recent
jurisprudence favours retrospectivity.

As this case is under appeal by the respondent, the
Commissioner will seek leave of the High Court to have the
“retrospectivity” question of law determined by the Court
of Appeal.

Facts

This is a child support matter where the non-custodial
parent is challenging a Family Court ruling whereby the
Family Court granted an application by the custodial parent
for a departure from a formula assessment of child support
under the Child Support Act 1991. The formula assessment
had been varied to be the maximum allowable for the years
in question, as well as two other payments to meet the
special needs of two of the children. As Fogarty ] put it:

“At the heart of the dispute is a contention that the father
avoided child support by diverting much of his income to

a trust, which he controlled, which in turn returned that
income to him in a non-taxable character.”

Decision
Issue 1

Fogarty ] agreed that departure orders from formula
assessments can be granted retrospectively. Although he
did emphasise that the criteria regarding the application
of departure orders has to take into account the facts and
circumstances, not just of the years to which the departure
orders will apply but also the facts and circumstances that
exist when the application for the departure order is made.
This is best summarised in [33] of Fogarty )'s judgment:

| conclude that retrospective orders can be made.

However, considerable care has to be made to ensure

that at the time they are made the consequences of such
orders are just and equitable and appropriate [s 105(4)].

Issue 2

Fogarty ] differed with the calculations as to the non-
custodial parent’s level of income. He also did not adopt
wholeheartedly the evidence of either party’s accountants.

Issue 3

Although obiter and not of primary importance to the
Commissioner in this case, it is worth noting that Fogarty |
seems to disagree with the reasoning of the High Court in

F v W (where the District Court was found to not have the
equitable jurisdiction to declare a trust a sham). Fogarty )
states at [73]:
I do not see any issue of sham or not to be resolved by
the law of equity. Rather the law of sham is part of the
common law of fraud. A sham exists where there is an
intention to conceal the true nature of any transaction.

Regarding whether the trust in question was itself a sham,
Fogarty ] found that while not a sham, he had no problem
with the family court attributing the net cashflow of a
business as income of the non-custodial parent.

Issue 4

Fogarty ] disagreed with the Family Court’s quantum of the
lump-sum payment required by the departure order. He
felt that it was not just and equitable for such a lump-sum
payment, and the financial hardship that entails, to be
placed on the non-custodial parent. He therefore varied the
near $300,000 owing, down to $30,000 plus the two special
payments (being $6,372.21 and $5,734.08) and interest.

UNCLAIMED MONEY PAYABLE TO
COMMISSIONER

Case Westpac, BNZ & ANZ v Commissioner

of Inland Revenue (unclaimed money)

Decision date | 7 April 2011

Act(s) Unclaimed Money Act 1971

Keywords Unclaimed money
Summary

The Supreme Court has followed the Privy Council

decision in Thomas Cook (New Zealand) Ltd and held that
unclaimed foreign exchange drafts and bank cheques are to
pass to the Commissioner as custodian six years after legal
demand may be made for payment to the payee.

Impact of decision

It is now clear that bank cheques and foreign currency
drafts which remain unclaimed will be treated as unclaimed
money under the Unclaimed Money Act 1971.

Facts

The appeal relates to the meaning and effect of s 4(1)(e)
of the Unclaimed Money Act 1971 (“UMA”). In the High
Court, McKenzie | was satisfied that in respect of bank

cheques and foreign currency drafts the issuing banks are
holders of unclaimed monies under s 4(1)(e) of the UMA.
McKenzie ] had held that the decision of the Privy Council in
CIR v Thomas Cook (New Zealand) Ltd [2006] 2 NZLR 722 (PC)




was dispositive of the case. That case concerned the same
provision of the UMA and its operation specifically on
unredeemed travellers’ cheques.

The Court of Appeal also found for the Commissioner,
holding as well that they were bound by the Thomas Cook
case; that there was no effective difference between travellers’
cheques and foreign currency drafts and bank cheques.

The instruments in question are drawn by a bank, issued

to a customer, made payable to a person who may or may
not be the customer (the payee) and, in the case of foreign
currency drafts, cashed by the payee at an overseas bank

in that country’s currency. In the case of bank cheques,

the bank issues a cheque to a customer made payable to a
person who may or may not be the customer (the payee)
drawn on its own account (having debited the customer’s
account). A very small minority of drafts and bank cheques
are never presented for payment. These, the Commissioner
contends, are “unclaimed money”.

The years before the Court ranged from 1990 to 2001 for
the three banks and the sums in dispute exceed $7 million,
plus interest for that period.

Decision

The Court was concerned that there would have to be
compelling reasons to overturn the Thomas Cook case.
Pivotal to their finding were arguments on the interpretation
of s 4(1)(e) of the UMA:

4 Unclaimed money

(1) Subject to this section, unclaimed money shall consist
of—

(e) Any other money, of any kind whatsoever, which
has been owing by any holder for the period of
6 years immediately following the date on which
the money has become payable by the holder: ...

In the Thomas Cook case, both the High Court and the
Court of Appeal had held that cheques could not be called
“unclaimed” until there was a legal liability to pay. This did
not occur until the cheque was presented. This finding was
based upon an interpretation of certain provisions in the
Bills of Exchange Act.

Nonetheless the Court of Appeal also held that after a
cheque becomes stale, the requirement for presentment
was dispensed with and Thomas Cook became liable

for payment. In the Privy Council, such reasoning was
dismissed and the term “payable” was held to mean no
more than legally due if demanded.

In the present matter, the parties being in agreement that
the banks are “holders” under the UMA, argument centred
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on the meaning of the words “payable” and “owing”. The
appellants argued that a consistent theme in previous
iterations of the UMA led to an interpretation of “a present
obligation to pay”. The Commissioner supported the
Thomas Cook interpretation.

In order to resolve the conflicting, tenable, views the Court
consulted Hansard and had regard to the purpose of the
legislation whereby money paid for but not collected was
never intended to be revenue for the holder. Against that,
the Court considered earlier legislative definitions prior

to consolidation into the 1971 Act, noting also that the
UMA also had amending properties. So noting, the Court
dismissed interpretations urged by the appellants based
upon earlier definitions and banking law [46]:

In these circumstances, the purpose of the 1971 Act, as
summarised above, is a more reliable aid to the meaning
of “payable” than comparisons with its use in the earlier
statutes. To adopt the technical rules of when liability
arises, under which there would in all cases have to be

a present obligation to pay, would defeat that purpose.
And to read s 4(1)(e) as having effect in its application
to money payable under foreign currency drafts and
bank cheques only if demand is made for the dormant
moneys would introduce a self-defeating element to the
meaning of the definition that Parliament would not have
contemplated.

The Court addressed certain concerns of the appellants
as to the scope of such a finding by noting that this
interpretation did not extend to conditional liabilities.

The Court emphasised at [49] that the decision was
consistent with the maintenance of stability in the law:

Had we favoured the appellants’ approach to this difficult
question of construction, it would have been necessary to
consider whether our preference for that different view
was sufficient to justify departure from the meaning which
had been adopted by the Privy Council. That would have
raised questions concerning, on the one hand, desirability
of stability in the law and respect for the principle of stare
decisis and, on the other, whether there are cogent reasons
for reconsideration of, and departure from, that judgment.

LEGAL DECISIONS - CASE NOTES
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