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YOUR OPPORTUNITY TO COMMENT

Inland Revenue regularly produces a number of statements and rulings aimed at explaining how taxation law affects
taxpayers and their agents. Because we are keen to produce items that accurately and fairly reflect taxation legislation
and are useful in practical situations, your input into the process, as a user of that legislation, is highly valued.

You can find a list of the items we are currently inviting submissions on as well as a list of expired items at
taxtechnical.ird.govt.nz (search keywords: public consultation).

Email your submissions to us at public.consultation@ird.govt.nz or post them to:

Public Consultation
Tax Counsel Office
Inland Revenue PO Box 2198 Wellington 6140

You can also subscribe at ird.govt.nz/subscription-service/subscription-form to receive regular email updates when we
publish new draft items for comment.

Your opportunity to comment

Ref Draft type Title Comment deadline
PUB00375 Interpretation statement | Taxation of Trusts 13 October 2023
PUB00434 Question we've been Income tax — Forfeited deposits 16 October 2023
asked from cancelled land sale
agreements



http://www.taxtechnical.ird.govt.nz
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Determination

DEP110: Tax depreciation rate for gaming machines (electronic)
This determination sets an updated depreciation rate for gaming machines (electronic) used in the ordinary
course of business, with effect from the 2023/24 and subsequent income years.

Operational position

OP 23/02: Commissioner’s operational position on professional directors and board members
incorrectly registered for GST

The Commissioner has released three Public Rulings concerning the GST treatment of fees paid to directors and
board members, and this Operational position gives guidance on how these rulings will be applied.

Technical decision summaries

TDS 23/11: GST - input tax deduction and taxable activity
GST: input tax deduction; tax invoice; taxable activity; cancellation of registration.

TDS 23/12: Amalgamation and liquidation
The wind-up of a holding structure used by the Taxpayer for investments. The wind-up was to be done in two
steps: amalgamation and liquidation.

Legal decision - case summary

CSUM 23/01 - High Court dismisses judicial review of decision to decline application to amend
assessments

The High Court dismissed the applicant’s application under s 8 of the Judicial Review Procedure Act 2016 for
judicial review of a decision by the Commissioner declining the applicant’s application to amend his income tax
assessments under s 113 of the Tax Administration Act 1994. The High Court was not persuaded that material
relevant considerations were overlooked or that material irrelevant considerations were taken into account in
determining the application for amendment of the assessments. The High Court did not consider that there was
a predetermination of the application or that an unreasonable decision (one outside the bounds of reason) had
been made.
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LEGISLATION AND DETERMINATIONS

This section of the TIB covers items such as recent tax legislation and depreciation determinations, livestock values and
changes in FBT and GST interest rates.

DEP110: Tax Depreciation Rate for gaming machines (electronic)

Issued: 8 September 2023

This determination sets an updated depreciation rate for gaming machines (electronic) used in the ordinary course of business.

Note to Determination DEP110:

The Commissioner was asked to reconsider what depreciation rate should apply for gaming machines (electronic), used by the
leisure industry. This asset class had an estimated useful life of 5 years and depreciation rates of 40% diminishing value and 30%
straight line, set 30 years ago. Determination DEP110 extends the estimated useful life for these assets from 5 to 6.66 years, to
reflect technology advancements and industry practice.

The determination does not extend to gambling machines that are covered by a separate asset class of “Gambling machines
(electronic)” for depreciation purposes.

What is the asset?

Gaming machines (electronic) include games ranging from electro-mechanical gaming machines (for example, pinball and air
hockey) to the newer gaming machines with virtual reality features, large screens or that interact with the player physically.
These games can be physically large, complex and have tangible/mechanical and intangible computerised/software aspects that
can be updated to further improve player experience and prolong the life of the asset.

Transition to proposed new depreciation rate

In response to these technological advancements as well as the ability to upgrade the game’s incorporated software (that enable
the life of the asset to be prolonged), it is the Commissioner’s view that there is an increase to the estimated useful life for these
assets including the incorporated software. This has the effect of decreasing the amount of depreciation loss able to be claimed
on these assets by taxpayers. Where an amount of depreciation loss decreases, s 91AAF(3) of the Tax Administration Act 1994
applies and the Commissioner cannot express the new rate to apply to items that are already subject to the old rate, called

a grandparenting provision (this is also subject to the acquisition rules in s 91TAAF(3)(b)). The former rate will continue to apply
to an asset acquired prior to the date of this determination.

Determination DEP110: Tax Depreciation Rates General Determination Number 110

This determination may be cited as “Determination DEP110 Tax Depreciation Rates General Determination Number DEP110:
Gaming machines (electronic) available for use in the ordinary course of business.

1 Application

This determination applies to taxpayers who own items of depreciable property of the kind listed in the table below:
This determination applies for the 2023/24 and subsequent income years.

2 Determination

Pursuant to section 91AAF of the Tax Administration Act 1994, the general determination will apply to the kind of items of
depreciable property listed in the table below by:

e Adding into the “Leisure” industry category, the amended estimated useful life, and general diminishing value and
straight-line depreciation rates for the asset class listed below:
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Asset class Estimated useful life DV rate (%) SL rate (%)

(years)

Gaming machines (electronic) 6.6 30 21

3 Interpretation

In this determination, unless the context otherwise requires, words and terms have the same meaning as in the Income Tax Act
2007 and the Tax Administration Act 1994.

Dated at Wellington on 8 September 2023.

Matthew Evans
Technical Lead

Technical Standards, Legal Services
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OPERATIONAL STATEMENTS

Operational statements set out the Commissioner of Inland Revenue’s view of the law in respect of the matter discussed and
deal with practical issues arising out of the administration of the Inland Revenue Acts.

OP 23/02 Commissioner’s operational position on professional directors and
board members incorrectly registered for GST

In the Commentary to public ruling BR Pub 23/01 “Goods and Services Tax — Directors’ Fees” the Commissioner has expanded
on the view taken in the previous equivalent ruling (BR Pub 15/10 “Goods and Services Tax — directors’ fees”) and concluded
that a person who provides only directorship services is not eligible to be registered for GST. (A similar treatment applies to
board members covered by public ruling BR Pub 23/02 “Goods and Services Tax — Fees of Board Members not appointed by the
Governor-General or Governor-General in Council”) While this treatment of professional directors and board members is not
a change in the Commissioner’s view it is the first time that this view has been published in respect of this issue.

The Commissioner is aware that some professional directors’ are registered for GST, having incorrectly taken the view that they
are carrying on a taxable activity. The Commissioner will not require these taxpayers to retrospectively deregister. However, those
professional directors who are not carrying on a taxable activity must deregister with effect from 30 June 2023, or such other
date as may be determined by the Commissioner.

On deregistration a taxpayer may be required to return GST on the market value of any goods and services that they retain that
had form part of their taxable activity (s 5(3) of the Goods and Services Tax Act 1985).

Professional directors who may be affected by BR Pub 23/01 “Goods and Services Tax — Directors’ Fees” will likely come within
one of the following categories:

1. Professional directors who are registered but should never have been registered. This group includes people who never
had a separate taxable activity (consulting activity, law practice, accounting practice etc) but notwithstanding this
were registered for GST.

2. Professional directors who are registered and were appropriately registered at that time because they carried on a
separate taxable activity aside from their directorships but who have subsequently ceased to carry on that other
activity and whose only “taxable supplies” are from their directorship fees and so should now be deregistered.

3. Professional directors who are registered and were appropriately registered at that time because they carried on
a separate taxable activity under which they included their directorship income, and who still carry on that separate
taxable activity. This group can continue to remain registered for GST and continue to operate on that basis. However,
if the turnover of their “non-directorship income” falls below the registration threshold they may choose to deregister
consistent with category 2 above.

This operational position does not apply to professional directors who are registered and were appropriately registered at that
time because they carried on a taxable activity separate to their directorships (for example, as an accountant), and who still carry
on a separate taxable activity (whether above or below the registration threshold) and wish to remain registered for GST.

Also, directors and board members operating through personal services companies (therefore not in their personal capacity) will
often be able to register the personal service company as long as the personal service company’s level of activity is sufficient to
be a taxable activity as defined in section 6(1) of the Goods and Services Tax Act 1985. This is because the supply of directorship
services is distinct from the supply of personally being a director.

Any professional director who should be deregistered because of the Commissioner’s interpretation (or who wishes to deregister
based on category 3 above) should utilise the “cancel your GST registration” process in mylIR or complete an IR315 business
cessation form.

1 References in this Operational Position to professional directors should also be treated as applying to board members in an
equivalent position under BR Pub 23/02.
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Any professional director who wishes to discuss their situation with Inland Revenue should send a web message through myIR by
first selecting “GST” as the subject from the drop-down menu, and then referencing BR Pub 23/01 to enable analytics to identify
these messages. Please outline in the web message the circumstances you would like to discuss.
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TECHNICAL DECISION SUMMARIES

Technical decision summaries (TDS) are summaries of technical decisions made by the Tax Counsel Office. As this is a
summary of the original technical decision, it may not contain all the facts or assumptions relevant to that decision. A TDS
is made available for information only and is not advice, guidance or a “Commissioner’s official opinion” (as defined in s 3(1)
of the Tax Administration Act 1994). You cannot rely on this document as setting out the Commissioner’s position more
generally or in relation to your own circumstances or tax affairs. It is not binding and provides you with no protection
(including from underpaid tax, penalty or interest).

TDS 23/11: GST - input tax deduction and taxable activity

Decision date | Ra o te Whakatau: 8 March 2023

Issue date | Ra Tuku: 11 September 2023

Subjects | Kaupapa

GST: input tax deduction; tax invoice; taxable activity; cancellation of registration.

Taxation laws | Ture take

All legislative references are to the Goods and Services Tax Act 1985 (GSTA) unless otherwise stated.
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Facts | Meka

1. The Taxpayer is a company. It was registered for GST on a payment basis.
2. The Taxpayer claimed input tax deductions for the periods under dispute (disputed periods).

3. Customer & Compliance Services, Inland Revenue (CCS) proposed to reassess the GST assessments of the Taxpayer for
the disputed periods, on the basis that the Taxpayer did not provide the required records and documentation to allow for
an input tax deduction. CCS also considered that the Taxpayer did not provide sufficient evidence to show that a taxable
activity was being carried on.

4. CCS proposed to cancel the Taxpayer’s GST registration retrospectively.

Issues | Take

5. The main issues considered in this dispute were:
o whether the Taxpayer met the requirements to claim input tax deductions in the disputed periods; and

o whether the Taxpayer carried on a taxable activity continuously and regularly in accordance with s 6.

6.  There was also a preliminary issue on the onus and standard of proof.

Decisions | Whakatau
7. The Tax Counsel Office (TCO) decided that:

o the Taxpayer did not meet the requirements to claim input tax deductions in the disputed periods; and

o the Taxpayer was not carrying on a taxable activity and should be retrospectively deregistered.
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Reasons for decisions | Piinga o nga whakatau

Preliminary issue | Take tomua: Onus and standard of proof

8. The onus of proof in civil proceedings’ is on the taxpayer, except for shortfall penalties for evasion or similar act, or
obstruction.? The taxpayer must prove that an assessment is wrong, why it is wrong, and by how much it is wrong.?

9.  The standard of proof in civil proceedings is the balance of probabilities.* This standard is met if it is proved that a matter
is “more likely than not”> Whether the Taxpayer has discharged the onus of proof is considered in the other issues.

Issue 1 | Take tuatahi: Input tax deduction requirements

10. The issue is whether the Taxpayer had satisfied the documentation requirements to claim the GST input tax deductions
in the disputed periods.

11.  The calculation of GST payable by a registered person is set out in s 20. In brief, the input tax that a registered person has
paid when acquiring goods and services may be offset against the GST output tax charged on supplies made by the person
in the same period (s 20(3)).

12. Requirements for deductibility:

e Input tax can only be claimed by a GST registered person. Registration for GST is dependent on a person carrying on
a taxable activity.

e Goods or services must have been acquired. It is not enough that a payment to a registered person is identified,
it must have sufficient connection to the supply of goods and services.®

e The goods or services acquired must have been used for, or available for use in, making taxable supplies (s 20(3C)).”

e  Taxinvoice requirements must be met.

Tax invoice requirements

13.  Generally, for a person to claim an input tax deduction in respect of a supply, a tax invoice must be provided in accordance
with the GSTA, and the person must hold the tax invoice when they furnish the return (s 20(2)(a)).

14. Itis not enough that the taxpayer merely shows there was a supply made to them. It must go further and provide sufficient
particulars of the supply, generally in a tax invoice.®

15.  The tax invoice must satisfy the requirements for a “tax invoice”. A tax invoice must contain the particulars set out in
s 24(3) or in s 24(4) for supplies not exceeding $1,000.

16. A tax invoice is not required for supplies made for a consideration of $50 or less (s 24(5)).?

17. Even if the above requirements for an input tax deduction are satisfied, the Commissioner may determine that no such
deduction is available if sufficient records are not kept in accordance with s 75.

18. TCO decided that the Taxpayer was not entitled to the input tax deductions relating to supplies over $50 claimed in the
disputed periods because:

e the Taxpayer had failed to provide the tax invoices for all the input tax deductions; and

e  to the extent that the Taxpayer had provided tax invoices, they were issued to another party and were not evidence
that the Taxpayer acquired the goods or services.

19. Whether the Taxpayer was entitled to input tax deductions relating to supplies costing $50 or less was dependent upon
whether the Taxpayer was carrying on a taxable activity.

Challenge proceedings (ie, the proceedings that would follow if this dispute proceeds to the TRA or a court) are civil proceedings.
Section 149A(2) of the Tax Administration Act 1994 (TAA).
Buckley & Young Ltd v CIR (1978) 3 NZTC 61,271 (CA); Beckham v CIR (2008) 23 NZTC 22,066 (CA).

Section 149A(1) of the TAA; Yew v CIR (1984) 6 NZTC 61,710 (CA); Birkdale Service Station Ltd v CIR (1999) 19 NZTC 15,493 (HC); Case X16
(2005) 22 NZTC 12,216; Case Y3 (2007) 23 NZTC 13,028.

Miller v Minister of Pensions [1947] 2 All ER 372, 374.

CIR v New Zealand Refining Co Ltd (1997) 18 NZTC 13,187 at 13,193.

Case Z12 (2009) 24 NZTC 14,142; CIR v Trustees in the Mangaheia Trust (2009) 24 NZTC 23,711.
Case 1/2012 (2012) 25 NZTC 1,013 at [147].

See Tax Information Bulletin Vol 7, No 4 (October 1995) at 9 for the Commissioner’s policy on the record keeping requirements for goods
or services costing $50 or less.
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Issue 2 | Take tuarua: Taxable activity

20.

21.

22.

23.

24,

10

11

12

13

An input tax deduction can only be made by a GST registered person. Whether a person is liable to register (s 51(1)), and
whether they are entitled to voluntarily register (s 51(3)), is dependent on their taxable activity status.

Section 52(5) allows the Commissioner to cancel a person’s registration if he is satisfied that the registered person is no
longer carrying on a taxable activity. The effective date of cancellation can be retrospective to a date determined by the
Commissioner, but not earlier than the last day of the taxable period during which the taxable activity ceased (s 52(5A)).

“Taxable activity” is defined in s 6. There are four requirements that must be satisfied to show there is a taxable activity
under s 6(1)(a):

e There must be an activity.”
e The activity must be carried on continuously or regularly by a person.
e The activity must involve, or be intended to involve, the supply of goods and services to another person.™

e  The supply or intended supply must be made for a consideration.™

Based on the evidence presented in this dispute, TCO decided that the Taxpayer did not satisfy the onus of proving that
it was carrying on a taxable activity because:

e While the intermittent issuing of invoices by the Taxpayer may have suggested the Taxpayer was undertaking an
activity, there was insufficient evidence to support an argument that the activity (if any) was carried out by the
Taxpayer continuously or regularly.

e  There were no contracts, correspondence or explanations of the activities undertaken by the Taxpayer to support
a view that the Taxpayer was carrying on a taxable activity.

e The Taxpayer had not provided sufficient descriptions or explanations of its course of conduct during the disputed
periods to support a position that it was carrying on a taxable activity.

As the Taxpayer was not carrying on a taxable activity, CCS was able to cancel the Taxpayer’s GST registration in accordance
with sections 52(5) and 52(5A). As such, the Taxpayer was unable to claim an input tax deduction in the disputed periods.

Newman v CIR (1994) 16 NZTC 11,229 (HC) at 11,233, CIR v Bayly (1998) 18 NZTC 14,073 (CA) at 14,078, and Case 14/2016 [2016] NZTRA
14, (2016) 27 NZTC 3-036 at [63].

CIR v Newman (1995) 17 NZTC 12,097 (CA) at 12,100; Smith v Anderson (1880) 15 Ch D 277 at 278; Premier Automatic Ticket Issues Ltd

v FCT (1933) 50 CLR 268 (HCA) at 298; Case 14/2016 at [67])-[68); Wakelin v CIR (1997) 18 NZTC 13,182 (HC) at 13,185-13,186; Case N27
(1991) 13 NZTC 3,229 at 3,238-3,239; Allen Yacht Charters Ltd v CIR (1994) 16 NZTC 11,270 (HC) at 11,274; Case P20 (1992) 14 NZTC 4,136
at 4,147; Tout & Anor v Cook (1991) 13 NZTC 8,053 (HC).

Definition of “supply” in s 5(1); Databank Systems Ltd v CIR (1987) 9 NZTC 6,213 (HC) at 6,223; Pacific Trawling Ltd v Chief Executive of the
Ministry of Fisheries (2005) 22 NZTC 19,204 (HC); Case S77 (1996) 17 NZTC 7,483; Case L67 (1989) 11 NZTC 1,391; Case N27 at 3,239-3,238;
Case 14/2016 at [69].

Definition of “consideration” in's 2(1); CIR v New Zealand Refining Co Ltd (1997) 18 NZTC 13,187 (CA) at 13,193; Director-General of Social
Welfare v De Morgan (1996) 17 NZTC 12,636 (HC); Suzuki New Zealand Ltd v CIR (2001) 20 NZTC 17,096 (CA) at [61]; Taupo lka Nui Body
Corporate v CIR (1997) 18 NZTC 13,147 (HC) at 13,150; Chatham Islands Enterprise Trust v CIR (1999) 19 NZTC 15,075 (CA) at [18] and [30].
Trustee, Executors and Agency Company New Zealand Limited v CIR (1997) 18 NZTC 13,076 (HC) at 13,086; Turakina Maori Girls College
Board of Trustees v CIR (1993) 15 NZTC 10,032 (CA).
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TDS 23/12: Amalgamation and liquidation

Decision date | Ra o te Whakatau: 15 February 2023

Issue date | Ra Tuku: 12 September 2023

Subjects | Kaupapa

The wind-up of a holding structure used by the Taxpayer for investments. The wind-up was to be done in two steps:
amalgamation and liquidation.

Taxation laws | Ture take

All legislative references are to the Income Tax Act 2007 (ITA 2007) unless otherwise stated.

Facts | Meka

1. The Taxpayer is a company.
2. The Taxpayer had a number of subsidiaries. The arrangement in the ruling application was the wind-up of a group of the
Taxpayer’s subsidiaries.
3. The wind-up of the group of subsidiaries was to be done in two steps:
e  Amalgamation
The group of subsidiaries would be amalgamated by way of a short-form amalgamation under s 222 of the Companies
Act 1993 (Companies Act), with one of the subsidiaries continuing as the amalgamated company. The shares of each
group company, other than the amalgamated company, would be cancelled without payment or other consideration.
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By operation of s 225 of the Companies Act, the amalgamated company would succeed to all property, rights, powers
and privileges, as well as to all the liabilities and obligations, of each of the amalgamating companies. After the
amalgamation, the amalgamated company would be left with surplus assets.

e Liquidation
Following the amalgamation, the amalgamated company would distribute its surplus assets to the Taxpayer and
be removed from the Companies Register pursuant to s 318(1)(d) of the Companies Act. Section 318(1)(d) of the
Companies Act allows for the removal of a company from the register on the grounds that it had ceased to carry
on business, has discharged in full its liabilities to all its known creditors, and has distributed its surplus assets in
accordance with its constitution and the Companies Act.

Issues | Take

4. Theissues considered in the ruling application were:

e Whether the amalgamation of the group of subsidiaries would be a “resident’s restricted amalgamation” (as defined
in section FO 3).

e  HowsFO 6 applies in relation to the shares in each amalgamating company.

e The effect of the amalgamation on financial arrangements (eg, intercompany loans) between the group of
amalgamating subsidiaries.

e The effect of the amalgamation on an intercompany loan from another of the Taxpayer’s subsidiaries (not in the
group).

e Whether taxable dividends arose on the amalgamation under s CD 35.

e Whether the amalgamated company would inherit capital gain amounts of the other subsidiaries under s CD 44(8).

e Whether the distribution of the amalgamated company’s surplus assets would occur “on the liquidation” of the
company for the purposes of s CD 26.

e Whether the amount the amalgamated company distributes to the Taxpayer, to the extent it is not a dividend,
produces a capital gain amount for the Taxpayer under s CD 44(7)(c).
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Whether the amount derived by the Taxpayer from the disposal of its shares in the amalgamated company as a result
of the liquidation would be income under any of ss CA 1(2), CB1,CB 3,CB 4, CB5or CV 1.

Whether s BG 1 would apply to negate or vary any of the above.

Decisions | Whakatau

5.

The Tax Counsel Office (TCO) concluded that it could rule as follows:

L]

The amalgamation of the group of subsidiaries was a “resident’s restricted amalgamation” (as defined in s FO 3),
provided that:
°  at the time of the amalgamation, none of the group of subsidiaries was to be treated under, and for the purposes

of, a double tax agreement as resident in another country; and

° the group of subsidiaries did not opt out of this treatment in accordance with s FO 3(5).

Under s FO 6, the shares in each group company, other than the amalgamated company, were to be treated as having
been disposed of immediately before the amalgamation by their respective shareholders for an amount equal to the
cost of those shares to the respective shareholder.

In respect of the intercompany loans between the subsidiaries in the group that were eliminated as a result of the
amalgamation:
°  Those loans were to be treated as repaid in full on the date of the amalgamation in accordance with s FO 21.

°  Each debtor would have a nil base price adjustment (BPA) calculated under s EW 31(5) and therefore no income
under s EW 31(1) or expenditure under s EW 31(4).

©  One of the subsidiaries in the group was a creditor of some of the other subsidiaries in the group. The creditor
subsidiary would not be required to calculate a base price adjustment under s EW 31 because the loans are
excepted financial arrangements for that subsidiary under s EW 5(10).

°  The creditor subsidiary would not derive any income under s CA 1(2) or s CB 1.

In respect of intercompany lending from one of the subsidiaries in the group to another of the Taxpayer’s subsidiaries
(not in the group) and as a consequence of the amalgamation:

°  The lending subsidiary would not be required to calculate a base price adjustment under s EW 31 because the
loan is an excepted financial arrangement for that subsidiary under s EW 5(10).

©  That subsidiary would not derive any income under s CA 1(2) or s CB 1.

Any amounts derived by the amalgamated company on the amalgamation from acquiring property of the other
subsidiaries in the group, or being relieved of obligations owed to the other subsidiaries in the group, were not
dividends under s CD 35.

When the amalgamated company calculated its “available capital distribution amount” (ACDA) in accordance with
s CD 44(1), that company would be treated under s CD 44(8) as deriving a capital gain amount on amalgamation
equal to the net “capital gain amount” of the creditor subsidiary (determined in accordance with s CD 44) to the
extent that the amount was available for distribution at the time of the amalgamation.

The distribution of the amalgamated company’s surplus assets to the Taxpayer would occur on “liquidation”

(as defined in s YA 1) so that under s CD 26 the amount paid in relation to shares in the amalgamated company

would only be a dividend to the extent to which it is more than the amalgamated company'’s:

°  “available subscribed capital” (ASC) per share calculated under the ordering rule in accordance with ss CD 23
and CD 43; and

°  ACDA calculated under s CD 44.
The amount the amalgamated company distributes to the Taxpayer under the liquidation, to the extent it is excluded

from being a dividend under ss CD 26(2)(b) and CD 44, will be treated as a capital gain amount for the Taxpayer under
s CD 44(7)(c) when the Taxpayer calculates its ACDA in accordance with s CD 44(1).

The amount the Taxpayer derived from the disposal of its shares in the amalgamated company as a result of the
liquidation would not be income under any of ss CA 1(2), CB 1,CB 3,CB 4, CB5or CV 1.

Section BG 1 does not apply to negate or vary the above ruling points.
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Reasons for decisions | Piinga o nga whakatau

Issue 1| Take tuatahi: Resident’s restricted amalgamation (s FO 3)

6.  The Taxpayer requested the Commissioner to rule that the amalgamation of the group of companies will be a “resident’s

restricted amalgamation” (as defined in s FO 3).

7. TCO considered the requirements of s FO 3 as follows:

e Residentin New Zealand — s FO 3(1)(a) and (b): It was clear that each of the group companies would be New Zealand
resident under s YD 2(1)(a), and therefore “resident in New Zealand” as per the definition in s YA 1. A proviso to the
ruling was included to ensure none of the group companies would be treated under, and for the purposes of, a double
tax agreement as resident in another country.

e Not derive only exempt income — s FO 3(1)(c): While the group companies were not currently deriving any income,
if they did derive income, it would not only be exempt income (excluding exempt income under ss CW 9 and CW 10).

e Not a qualifying company — s FO 3(1)(d) and s FO 3(2): TCO was satisfied that none of the group companies could be
qualifying companies as they did not meet the criteria for a qualifying company.

e Notoptout—sFO 3(5): For completeness, TCO made it a proviso of the ruling that the group companies do not opt
out of this treatment in accordance with s FO 3(5).

Conclusion
8. TCO concluded the Commissioner could rule that the amalgamation of the group companies would be a “resident’s

restricted amalgamation” (as defined in s FO 3), provided that:

e at the time of the amalgamation, none of the group companies will be treated under, and for the purposes of, a double
tax agreement as resident in another country; and

e the group companies do not opt out of this treatment in accordance with s FO 3(5).

Issue 2 | Take tuarua: Shares in amalgamating companies (s FO 6)

9.

10.

11.

12.

The Taxpayer requested the Commissioner to rule that, as a consequence of the amalgamation, the shares in the
amalgamating companies be treated as disposed of immediately prior to the amalgamation for an amount equal to their
cost per s FO 6.

Section FO 6 states:
FO 6 Cancellation of shares
If an amalgamating company (company A) holds shares in another amalgamating company (company B), and the shares are

cancelled on the amalgamation, company A is treated as having disposed of the shares in company B immediately before the
amalgamation for an amount equal to the cost of the shares to company A.

For company law purposes, the shares of each group company (other than the amalgamated company) would be cancelled
without payment or other consideration as a consequence of amalgamating under s 222 of the Companies Act.

TCO was satisfied that, prior to the proposed amalgamation, all the shares in each amalgamating company that were to be
cancelled on the amalgamation were held by another amalgamating company. Accordingly, under s FO 6 the direct holding
company would be treated as having disposed of those shares immediately before the amalgamation for an amount equal
to the cost of the shares to it.

Conclusion

13.

TCO concluded the Commissioner could rule that the shares in the amalgamating companies would be treated as having
been disposed of immediately before the amalgamation by their respective shareholders for an amount equal to the cost
of those shares to the respective shareholder under s FO 6.
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Issue 3 | Take tuatoru: Financial arrangements between amalgamating companies (s FO 21)

14. The Taxpayer requested the Commissioner to rule that financial arrangements (eg, intercompany loans) between the
amalgamating companies that are eliminated as a result of the amalgamation will be treated as repaid in full with the result
that no taxable income or expenditure arose.

15.  TCO structured its analysis as follows:
e Application of s FO 21 to the intercompany loans.
e Whether income arises for the debtors under the financial arrangements rules.
e Whether a BPA is required for the lender.

o Whether income arises for the creditor under s CA 1(2) or s CB 1.

Application of s FO 21 to the intercompany loans

16. Where s FO 21 applies, the debtor is treating as having paid (s FO 21(2)) and the creditor is treated as having been paid
(s FO 21(3)) the amount of the financial arrangement on the date of the amalgamation (ie, it is treated as having been
repaid in full). TCO considered the three requirements of s FO 21(1) as set out below.

Section FO 21(1)(a)

17. For s FO 21 to apply, the “amalgamating companies” must be “parties to a financial arrangement that exists on the date
of the amalgamation”.

18. Aloanis a financial arrangement under the general definition in s EW 3(2). However, s EW 4(3) provides that an excepted
financial arrangement is not a financial arrangement.

19. Section EW 5 sets out what arrangements constitute excepted financial arrangements. In the context of the intercompany
loans, only s EW 5(10) is relevant and provides that a loan to which all the following apply is an excepted financial
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arrangement for the lender:

e theloanisin New Zealand currency, and
o theloanis interest-free, and
e  theloan is repayable on demand.

20. The above requirements were included as facts in the description of the arrangement, meaning the intercompany loans
between the group companies would be excepted financial arrangements under s EW 5(10) for the lenders.

21.  Accordingly, the intercompany loans were:

e excepted financial arrangements under s EW 5(10), and therefore not financial arrangements under s EW 4(3), for the
lenders; and

o financial arrangements for the borrowers.

22. TCO then considered the following question: What does this mean in terms of the application of s FO 21, which proceeds
on the basis that “amalgamating companies are parties to a financial arrangement” (ie, on either side of it such that it is
eliminated on amalgamation)?

23.  A‘“financial arrangement” exists for each of the amalgamating company debtors that are party to the intercompany
advances. Logically (and legally), the amalgamating company lenders are also party to those intercompany advances, being
that the principal was lent by them and is owed to them. TCO concluded that s FO 21(1)(a) was technically met.

24. TCO also considered whether the fact that the intercompany loans were not financial arrangements for the creditor due to
the application of s EW 5(10) meant that s FO 21(1)(a) should be treated as not being met.

25. In TCO’s view, the text of the legislative requirement that “amalgamating companies are parties to a financial arrangement
that exists on the date of the amalgamation” indicates a purpose that the provision is limited to financial arrangements that
will be eliminated upon amalgamation due to the obligor/obligee interests merging. This entry requirement in s FO 21
is also in s FO 18, which may have application where the other requirements of s FO 21 are not met.

26. Both ss FO 18 and FO 21 treat the financial arrangement as discharged (because it ceases to exist). This can be compared
with the other provisions in subpart FO concerning financial arrangements (s FO 12 to s FO 15) that provide for a disposal
and acquisition of the financial arrangement (because it remains on foot and is not eliminated).

27.  As the intercompany loans that are financial arrangements for the debtors are eliminated as a result of the amalgamation
(ie, due to the creditor and debtor being amalgamated such that the obligor/obligee interests merge), s FO 21(1)(a) being
met appears consistent with its purpose.
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28.

TCO concluded that the s FO 21(1)(a) requirement was met.

Section FO 21(1)(b)

29.

30.

31.

32.

For s FO 21 to apply, the next requirement is that s EW 46C(1)(a) or (b) (Consideration when debt remitted within
economic group) applies to the amalgamating companies as creditor and debtor for the financial arrangement.

Relevantly, s EW 46C(1)(a) applies to the extent to which an amount of debt is remitted and the creditor is a member of the
same wholly-owned group of companies as the debtor and the debtor is a New Zealand resident company.

In respect of the intercompany loans, each of the group companies are incorporated in New Zealand and therefore resident
in New Zealand for tax purposes. Accordingly, provided the creditor is a member of the same wholly-owned group of
companies as the debtors, s EW 46C(1)(a)(i) will apply to the amalgamating companies as creditor and debtor for the
relevant intercompany loan.

As the amalgamating companies were a wholly-owned group of companies, the requirement in s FO 21(1)(b) was met.

Section FO 21(1)(c)

33.

34.

For s FO 21 to apply, the final requirement is that s EW 46C(3) does not apply. Section EW 46C(3) states that it does not
apply in certain circumstances where the creditor is a non-resident.

As the lender in respect of each of the intercompany loans between the amalgamating companies is incorporated in New
Zealand and therefore resident in New Zealand, s EW 46C(3) will not apply.

Section FO 21: conclusion

35.

TCO concluded above that the requirements of s FO 21(1) were met and therefore s FO 21 applies to the intercompany
loans. Accordingly, under s FO 21(2) the debtor is treated as having paid, and under s FO 21(3) the creditor is treated
as having been paid, the amount of the financial arrangement on the date of the amalgamation. In other words, the
intercompany loans will be treated as having been repaid in full.

Whether income arises for the debtors under the financial arrangements rules

36.

37.

38.

39.

40.

41.

42.

43.

44,

As the intercompany loans were financial arrangements for the borrowers (and not excepted financial arrangements),
the borrowers would be required to calculate and allocate income and expenditure from the loans in accordance with the
financial arrangements rules: s EW 9(1).

Section EW 29 requires that a BPA is calculated when a person effectively ceases to be party to the financial arrangement
(ie, on maturity of the financial arrangement when the last payment contingent on the financial arrangement is treated as
having been paid).

The last payment contingent on the financial arrangement is treated as having been paid on the date of the amalgamation
under s FO 21. Accordingly, the financial arrangement will have matured and a BPA will be required.

The BPA formula is (s EW 31(5)):

consideration — income + expenditure + amount remitted.

As set out in s FO 21, each debtor is treated as having paid the amount of the financial arrangement on the date of the
amalgamation.

The item “consideration” in the BPA is all consideration that has been paid or is or will be payable to the person, less all
consideration that has been paid or is or will be payable by the person, under the financial arrangement (s EW 31(7)).

In respect of the intercompany loans, as the loans were in NZD and interest-free, the only consideration payable under the
loans was the initial principal advanced, less the principal that is treated as having been repaid by the debtor under

s FO 21(2). Accordingly, the item “consideration” will net out to zero in the BPA formula.

The items “income” and “expenditure” refer to amounts derived and incurred by the person under the financial
arrangement in earlier income years. As the only consideration payable under the loans was in respect of principal and
nets out, no income or expenditure would have been incurred under the financial arrangements rules in respect of the
intercompany loans in previous years.

The item “remitted amount” only ever gives rise to an amount in a creditor’s BPA, and therefore there will be no “remitted
amount” for the borrowers under the intercompany loans.

Accordingly, the result of the BPA calculation in s EW 31 for the borrower is nil. TCO therefore concluded that the
Commissioner could rule that each debtor will have a nil BPA calculated under s EW 31(5) and therefore no income under
s EW 31(1) or expenditure under s EW 31(4).
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Whether a BPA is required for the lender

45. Asset out above at [18]-[21], the intercompany loans were excepted financial arrangements and not financial
arrangements for the lender. Therefore, the lender did not need to apply the financial arrangements rules to the loans that
were excepted financial arrangements under s EW 5(10) (unless they chose to treat them as financial arrangements under
s EW 8(1)(b)).

46. In light of the above, TCO concluded that the lender was not required to calculate a BPA under s EW 31.

Whether income arises for the creditor under s CA 1(2) or s CB 1
47.  An amount will be income of a person if it is their income under ordinary concepts (s CA 1(2)).

48. Under s FO 21(3), the lender would be treated as having been paid the amount of each of the intercompany advances
on the date of the amalgamation — in other words, will be treated as having been repaid the principal that was advanced.
Given this is simply a repayment of the amount advanced, rather than any gain on top of that amount, TCO considered:
e It wasdifficult to see how this could be considered “income” in accordance with ordinary concepts.
e Anamount of principal is more in the nature of a return of contributed capital rather than any kind of gain or income
stream (such as interest).
49. For the same reason, repayment of the amount advanced would not constitute business income under s CB 1.

TCO considered that, as the repayment of loan principal is of a capital nature, it would not give rise to income under s CB 1.

50. Accordingly, TCO concluded that the Commissioner could rule that the creditor would not derive any income under
sCA1(2)orsCB1.

Conclusion

51. TCO concluded the Commissioner could rule in respect of the intercompany loans between the amalgamating companies
that are eliminated as a result of the amalgamation:

e Those loans would be treated as repaid in full on the date of the amalgamation in accordance with s FO 21.

e Each debtor would have a nil BPA calculated under s EW 31(5) and therefore no income under s EW 31(1) or
expenditure under s EW 31(4).

e The creditor would not be required to calculate a BPA under s EW 31 because the loans were excepted financial
arrangements for the creditor under s EW 5(10).

e The creditor would not derive any income under s CA 1(2) ors CB 1.

Issue 4 | Take tuawha: Financial arrangements between amalgamating company and other group

company

52. There were intragroup loans between one of the amalgamating companies and another group company that is not being
amalgamated (ie, the loans would continue on foot but pass to the amalgamated company after the amalgamation).

53. The Taxpayer requested the Commissioner to rule that the lender would not be required to calculate a BPA as a
consequence of the loans passing to the amalgamated company because the loans were an excepted financial arrangement.

Financial arrangements rules

54. Aloan is a financial arrangement under the general definition in s EW 3(2). Accordingly, the intragroup loans will each be
a “financial arrangement” in accordance with s EW 3. However, s EW 4(3) provides that an excepted financial arrangement
is not a financial arrangement.

55. The description of the Arrangement includes as facts that the intragroup loans are in NZ currency, interest-free and
repayable on demand.

56. This means that the loans were an excepted financial arrangement for the lender under s EW 5(10), and therefore not
a financial arrangement for the lender in accordance with s EW 4(3).

57.  Accordingly, the amalgamating company did not need to apply the financial arrangements rules to the loans that were an
excepted financial arrangement under s EW 5(10) (unless they chose to treat it as a financial arrangement under s EW 8(1)(b)).
As the amalgamating company did not need to apply the financial arrangements rules to the receivable, it was not required
to perform a BPA under s EW 31 in accordance with those rules when the amalgamated company succeeds to that loan on
amalgamation.
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Section FO 10

58.

59.

60.

61.

62.

63.

64.

65.

When the amalgamation occurs (and in accordance with s 225 of the Companies Act 1993) the amalgamated company
succeeds to the amalgamating company’s receivable. Accordingly, as a result of the amalgamation, the amalgamating
company would no longer be party to the receivable.

Subpart FO sets out the rules that provide for some tax consequences when companies amalgamate. As the receivable

is not a financial arrangement for the amalgamating company (it is an excepted financial arrangement), the amalgamation
provisions addressing financial arrangements (ss FO 12 to FO 15 and ss FO 18 to FO 21) would not apply. Nor would

ss FO 16 and FO 17 apply as the receivable was not amortising property or land.

TCO considered this left s FO 10 as the default provision when “property” belonging to an amalgamating company
becomes the property of the amalgamated company on a resident’s restricted amalgamation.

The term “property” is not defined for the purposes of the amalgamation rules. TCO considered that “property” was
something that was capable of being owned and being transferred. As the receivable was an enforceable right of the
amalgamating company that could be transferred, it therefore constituted “property” of the amalgamating company.

TCO concluded the result of s FO 10 applying is that the amalgamating company will be treated as having disposed of the
receivable immediately before the amalgamation, and the amalgamated company will be treated as having acquired the
receivable, under s FO 10(3).

Accordingly, under s FO 10(4) the amalgamated company would be treated as having acquired the property on the date
on which the amalgamating company acquired it for an amount that is the sum of-

e the price paid for the property; and

e any expenditure incurred in acquiring or improving the property; and

e any expenditure incurred in securing or improving the amalgamating company’s legal rights to the property.

The only amount paid by the amalgamating company, or expenditure incurred by the amalgamating company, in respect

of the receivable is the principal advanced. The amalgamated company would therefore be treated as having acquired the
receivable for that amount.

In summary, the amalgamating company would be treated as having disposed of the receivable to the amalgamated
company immediately before the amalgamation, for an amount equal to the principal outstanding.

Sections CA 1(2) and CB 1

66. Similar to the analysis in respect of the disposal of the intercompany loans in Issue 3 of this Technical Decision Summary
(TDS), the disposal should not give rise to income under ordinary concepts or business income under s CA 1(2) or s CB 1.
The loan itself, being interest free, was solely of a capital nature and no gain would be made on its disposal or repayment.

67. Accordingly, TCO considered that the amalgamating company would not derive any income under s CA 1(2) or s CB 1in
respect of the disposal of the receivable on amalgamation.

Conclusion

68. TCO concluded the Commissioner could rule that, in respect of the intercompany lending as a consequence of the

amalgamation:

e The amalgamating company would not be required to calculate a BPA under s EW 31 because the loan was an
excepted financial arrangement under s EW 5(10).

e The amalgamating company would not derive any income under s CA 1(2) ors CB 1.

Issue 5 | Take tuarima: No dividend arises on amalgamation (s CD 35)

69.

70.

The Taxpayer requested the Commissioner to rule that no taxable dividends arise on the amalgamation because amounts

derived by the amalgamated company from acquiring property of the amalgamating companies, or being relieved

of obligations owed to the amalgamating companies, are not dividends under s CD 35.

As summarised above under previous issues in this TDS, when the amalgamation occurs the amalgamated company:

e will succeed to a number of receivables, and

e anumber of loans between amalgamating companies will be eliminated due to the merging of the obligor/obligee
interests when the amalgamated company succeeds to the other parties’ rights and obligations under those
agreements.
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71. Section CD 3 states that ss CD 4 to CD 20 define what is a dividend.

72. The amalgamated company acquiring property of, or being relieved of obligations owed to, the other amalgamating
companies on amalgamation will give rise to a dividend in accordance with s CD 4 if:

e thereis a “transfer of company value” from a “company” to a person (as defined in s CD 5); and
e the cause of the transfer is a “shareholding in the company” (as described in s CD 6); and
e none of the exclusions in ss CD 22 to CD 37 apply to the transfer.
To the extent that a transfer of company value arises as a result of this, s CD 35 will be directly relevant.
73. Section CD 35 states that an amount derived by an amalgamated company on a resident’s restricted amalgamation from
an amalgamating company that ends its existence on the amalgamation is not a dividend if it arises from-
o the amalgamated company acquiring property of the amalgamating company; or
o the amalgamated company being relieved of an obligation owed to the amalgamating company.
74.  As concluded by TCO above at [8], the Commissioner could rule that the proposed amalgamation would be a “resident’s
restricted amalgamation” as defined in s FO 3.

75.  In light of this, any amount that the amalgamated company derived from any of the amalgamating companies in respect
of acquiring property of those companies, or being relieved of an obligation owed to those companies, was not a dividend
in accordance with s CD 35. TCO considered that this meant it would not constitute a dividend as defined in s CD 4.

Conclusion

76. TCO concluded the Commissioner could rule that any amounts derived by the amalgamated company on the
amalgamation from acquiring property of the amalgamating companies, or being relieved of obligations owed to the
amalgamating companies, are not dividends under s CD 35.
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Issue 6 | Take tuaono: Amalgamated company inherits amalgamating companies’ capital gain
amounts (s CD 44(8))

77.  The Taxpayer requested the Commissioner to rule that, for the purposes of the ACDA calculation in s CD 44, the
amalgamated company would inherit capital gain amounts of one of the amalgamating companies to the extent these
amounts were available for distribution at the time of the amalgamation under s CD 44(8).

78. Section CD 44(1) and (2) provide for the ACDA calculation. In summary, the ACDA is the amount of any distribution made
on the liquidation of a company that represents capital property or previously derived net capital gains. A “capital gain
amount” is taken into account in the item “capital gains” in the ACDA formula in s CD 44(1).

79. Section CD 44(8) provides that the amalgamated company inherits any “capital gain amount” from a non-surviving
amalgamating company to the extent to which the amalgamating company’s capital gain amount was available for
distribution at the time of the amalgamation and was not distributed to anyone other than the amalgamated company.

80. Accordingly, to the extent the amalgamating company has a “capital gain amount” at the time of the amalgamation that
is available for distribution and not distributed to anyone other than the amalgamated company, s CD 44(8) provides that
the amalgamated company would be treated as deriving a capital gain amount equal to that amount.

81. The facts as described by the Taxpayer did not detail any distributions being made to any person as a result of the
amalgamation (and TCO considered that if this was to occur, it would be a material difference for the purposes of s 91EB(2)
of the Tax Administration Act 1994 (TAA)). Accordingly, the amalgamating company’s capital gain amounts were not
distributed to anyone other than the amalgamated company.

82. TCO considered this was sufficient to rule favourably, as the ruling paragraph requested largely mirrored s CD 44(8).

83. For completeness, TCO noted that the Taxpayer’s calculations in their submissions demonstrate their expectation that
the amalgamated company inherited the net capital gain amounts, not the gross amounts, under s CD 44(8).

Conclusion

84. TCO concluded the Commissioner could rule that, when the amalgamated company calculated its ACDA in accordance
with s CD 44(1), the amalgamated company would be treated as deriving a capital gain amount on amalgamation equal to
the net “capital gain amount” of the amalgamating company to the extent that amount was available for distribution at the
time of the amalgamation under s CD 44(8).
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Issue 7 | Take tuawhitu: Distribution on liquidation of the amalgamated company (s CD 26)

85.

86.

87.

88.

89.

90.

The Taxpayer requested the Commissioner to rule that the distribution of the amalgamated company’s surplus assets will
occur “on liquidation” for tax purposes so that s CD 26 will apply.

Relevantly, s CD 26 applies when a shareholder is paid an amount in relation to a share on the liquidation of the company,
and specifies that the amount paid is a dividend only to the extent to which it is more than:

e The ASC per share calculated under the ordering rule; and
o the ACDA calculated under section CD 44.

TCO noted that the amalgamated company is not a statutory producer board and therefore ss CD 26(3) and (4) were not
relevant.

As stated above in the facts at [3], the wind-up of the group of subsidiaries was to be done in two steps and the second
step states that the liquidation will occur by the amalgamated company being removed from the register of companies
under s 318(1)(d) of the Companies Act.

Removal from the register of companies under s 318(1)(d) of the Companies Act will constitute liquidation under

para (a)(i) of the definition of “liquidation” in s YA 1. For the purposes of s CD 26, the question is then whether the
distribution of surplus assets (required to facilitate the removal under s 318(1)(d)) occurs “on the liquidation” of the
amalgamated company. This is informed by para (b) of the definition of “liquidation” in s YA 1, which states that this
includes the period that starts with a step that is legally necessary to achieve liquidation, including a request of the kind
referred to in s 318(1)(d) of the Companies Act.

The Commissioner has previously considered this matter in BR Pub 14/09 (issued for an indefinite period beginning on
1January 2015). BR Pub 14/09 is directly relevant and confirms the following:
The Arrangement to which this Ruling applies
The Arrangement is the liquidation of a company when a request is made under s 318(1)(d) of the Companies Act 1993 that the
company be removed from the New Zealand register of companies.
How the Taxation Laws apply to the Arrangement
The Taxation Laws apply to the Arrangement as follows:
When a request is made to the Registrar of Companies to remove a company from the New Zealand register of companies under
s 318(1)(d) of the Companies Act 1993, the first step legally necessary to achieve liquidation is a resolution by the shareholders or

board of directors or, where applicable, another overt decision-making act provided for in a company’s constitution to adopt
a course of action that will end in removal from the register.

That first step starts the period specified in para (b)(i) of the definition of “liquidation” in s YA 1. Anything done after that first step
to enable liquidation occurs “on liquidation” for the purposes of the Income Tax Act 2007.

TCO was satisfied, based on the facts provided, that the Taxpayer would commence the liquidation of the amalgamated
company by resolving to undertake the required activities to seek, and then seeking, removal from the register of
companies. This would be the first step starting the period specified in para (b)(i) of the definition of “liquidation”

in s YA 1. The subsequent distribution of surplus assets to the Taxpayer would then occur in order to enable removal under
s 318(1)(d) of the Companies Act (it is a requirement of that section that surplus assets are distributed). Accordingly,

the distribution of surplus assets by the amalgamated company to the Taxpayer would occur on the “liquidation” of the
amalgamated company, as per the definition of “liquidation” in s YA 1 and BR PUB 14/09.

Conclusion

91.

TCO concluded the Commissioner could rule that the distribution of the amalgamated company’s surplus assets to the
Taxpayer would occur on “liquidation” (as defined in s YA 1) so that under s CD 26 the amount paid in relation to shares
in the amalgamated company will only be a dividend to the extent to which it is more than the amalgamated company'’s:

e ASC per share calculated under the ordering rule; and

. ACDA calculated under s CD 44.
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Issue 8 | Take tuawaru: Capital gain amount for the Taxpayer on liquidation of the amalgamated

company (s CD 44(7)(c))

92. The Taxpayer requested the Commissioner to rule that the amount the amalgamated company distributed to the Taxpayer,
to the extent it represents the distribution of a capital gain amount and is excluded from being a dividend under ss CD
26(2)(b) and CD 44, will produce a capital gain amount for the Taxpayer under s CD 44(7)(c).

93. Section CD 44(1) and (2) provide for the ACDA calculation. In summary, the ACDA is the amount of any distribution made
on the liquidation of a company that represents capital property or previously derived net capital gains.
94. Relevant to the ruling requested by the Taxpayer, s CD 44(7)(c) states:

For the purposes of this section, a company derives a capital gain amount if,-

(c) an amount is derived by the company [the Taxpayer] from another company [the amalgamated company] on liquidation of the
other company [the amalgamated company] that is excluded from being a dividend as a result of section CD 26(2)(b) and this
section;

95. Asset out under Issue 7 in this TDS, removal from the register of companies under s 318(1)(d) of the Companies Act
constitutes a “liquidation” for tax purposes and a distribution will occur “on liquidation” following the directors’ resolution
to undertake the steps necessary to action the removal. Accordingly, as stated above at [91], any distribution will only be
a dividend to the extent to which it is more than the amalgamated company'’s:

e ASC per share calculated under the ordering rule; and

. ACDA calculated under s CD 44.

96. Where the amount is excluded from being a dividend under ss CD 26(2)(b) and CD 44, the Taxpayer will have a capital gain
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amount under s CD 44(7)(c) when calculating its ACDA on liquidation in accordance with s CD 44(1).

97. The ruling paragraph requested by the Taxpayer reflects the statutory language of s CD 44(7)(c), and therefore TCO
considered that it could rule favourably.

Conclusion

98. TCO concluded the Commissioner could rule that the amount the amalgamated company distributes to the Taxpayer,
to the extent it is excluded from being a dividend under ss CD 26(2)(b) and CD 44, will produce a capital gain amount for
the Taxpayer under s CD 44(7)(c) when the Taxpayer calculates its ACDA in accordance with s CD 44(1).

Issue 9 | Take tuaiwa: Whether the receipt was capital or revenue in nature

99. The Taxpayer requested the Commissioner to rule that the amount derived by the Taxpayer from the liquidation of the
amalgamated company was not a business profit within the meaning of s CB 1 and that the following related provisions
did not apply:

e Section CB 3 (the amount is not income of the Taxpayer from a profit-making undertaking or scheme).

e Section CB 4 (the Taxpayer did not acquire the shares in the amalgamated company with the purpose of disposal).
e Section CB 5 (the Taxpayer did not carry on a business of dealing in shares).

e Section CA 1(2) (the amount is not otherwise income of the Taxpayer under ordinary concepts).

e Section CV 1 (no taxable income arises because treating the Taxpayer and its wholly-owned group members as
a notional single company, the amount was not income for the Taxpayer).

100. In summary, TCO considered that:

e The amount the Taxpayer derived from the liquidation of the amalgamated company would not be caught by s CB 1,
s CB 3,5 CB 4,5 CB 5 or s CA 1(2) if that receipt was a capital gain.

e Inorder to determine whether the amalgamated company’s profit would be income under any of those provisions,
it was necessary to determine whether the receipt was capital or revenue in nature.

e  The purpose of s CV 1 was to prevent undue advantage being gained through some profits being regarded as capital
gains when received by a single company when in reality they were revenue profits in the context of the overall
business activities of a group of commonly owned companies.
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101. In TCO’s view, based on the information provided by the Taxpayer (including the reasons for the Taxpayer’s investment and
divestment decisions as set out in the ruling application, and the large number of documents provided) there was nothing
to suggest the Taxpayer made investments for the purpose of disposal. Accordingly, TCO considered that the Taxpayer held
its investments on capital account.

102. Further, TCO considered that even if some of the Taxpayer’s investments were held on revenue account, that would not
change the outcome. This was because TCO considered it unlikely in light of the decisions in the Rangatira line of cases and
Renouf that the tax status of the Taxpayer’s shares held in the amalgamated company would be tainted by a wholly owned
subsidiary holding an investment on revenue account.”  In disposing of its shares in the amalgamated company,
the Taxpayer was not manufacturing a capital receipt out of what would otherwise have been a taxable receipt.

103. In addition, for the same reasons, TCO considered the mischief contemplated by s CV 1 did not exist in this case and that
section did not apply.

Conclusion
104. TCO concluded the Commissioner could rule that:

e The amount derived by the Taxpayer on the liquidation of the amalgamated company was not business profits under
sCB1.

e The Taxpayer did not acquire its shares in the amalgamated company with the purpose of disposal for the purposes
of s CB 4.

e  The amount derived by the Taxpayer on the liquidation of the amalgamated company was not income from a profit-
making undertaking or scheme under s CB 3.

e The Taxpayer did not carry on a business of dealing in shares, for the purposes of s CB 5.
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e  The amount derived by the Taxpayer on the liquidation of the amalgamated company was not otherwise income
of the Taxpayer under ordinary concepts, for the purposes of s CA 1(2).

e The amount the Taxpayer derived from the disposal of its shares in the amalgamated company as a result
of liquidating the amalgamated company was not income under s CV 1.

Issue 10 | Take tekau: Tax avoidance?

105. The Taxpayer requested the Commissioner to rule that s BG 1 did not apply to the arrangement summarised in the facts
above at [1]-[3].

106. Section BG 1(1) provides that a “tax avoidance arrangement” is void as against the Commissioner. The approach to s BG 1
was settled by the Supreme Court in Ben Nevis Forestry Ventures Ltd v CIR [2008] NZSC 115, [2009] 2 NZLR 289, which has
been followed in subsequent judicial decisions.

107. TCO's approach in making this decision is consistent with Interpretation Statement: IS 23/01 Tax avoidance and the
interpretation of the general anti-avoidance provisions sections BG 1and GA 1 of the Income Tax Act 2007 (3 February 2023)
(1S23/01).2 IS 23/01 will not be replicated in this TDS but in summary the steps are as follows:

e Understanding the legal form of the arrangement. This involves identifying and understanding the steps and
transactions that make up the arrangement, the commercial or private purposes of the arrangement and the
arrangement’s tax effects.

e Determining whether the arrangement has a tax avoidance purpose or effect. This involves:
° Identifying and understanding Parliament’s purpose for the specific provisions that are used or circumvented
by the arrangement.

°  Understanding the commercial and economic reality of the arrangement as a whole by using the factors
identified by the courts.

1 Rangatira Ltd v CIR (1994) 16 NZTC 11,197 (HC), CIR v Rangatira Ltd (1995) 17 NZTC 12,182 (CA), Rangatira Ltd v CIR (1996) 17 NZTC
12,727 (PC), CIR v Renouf Corporation & Ors (1998) 18 NZTC 13,914 (CA).

2 Please note the Tax Counsel Office decision was made before the previous interpretation statement (IS 13/01) was updated and replaced
by IS 23/01.
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°  Considering the implications of the preceding two steps and answering the ultimate question under the
Parliamentary contemplation test: Does the arrangement, when viewed in a commercially and economically
realistic way, make use of or circumvent the specific provisions in a manner consistent with Parliament’s purpose?

e If the arrangement does have a tax avoidance purpose or effect, consider the merely incidental test.

108. Taking into account all of the relevant facts and circumstances (noting that as this is a summary it may not contain all
the facts or assumptions relevant to the decision and, therefore, cannot be relied on) TCO concluded as follows.

The “arrangement”

109. An arrangement is defined widely and includes enforceable contracts, unenforceable understandings, and all steps and
transactions carrying the arrangement into effect.> TCO considered it important to:
o fully understand the arrangement and to take into account all pertinent facts and information relating to it, and

e identify the provisions at issue and relevant tax effects.

110. For the purposes of the ruling application, the Taxpayer provided the facts and information relating to them. In particular,
this involved the wind-up of the group of subsidiaries through a process of amalgamation and liquidation.

111. The previous issues in this TDS summarise TCO’s consideration of the provisions at issue and outline the relevant tax
effects.

Does the arrangement involve “tax avoidance”?
112. For s BG 1 to apply, the arrangement must be a “tax avoidance arrangement”.

113. TCO considered the test to identify whether an arrangement involved tax avoidance was to ask whether, viewed
in a commercially and economically realistic way, the arrangement makes use of the Act (or circumvents provisions)
in a manner that was consistent with Parliament’s purpose (Ben Nevis at [109]). This involved identifying:

e  Parliament’s purpose for the relevant provisions; and

e the commercial reality and economic effects of the arrangement.

Parliament’s purpose for the specific provisions

114. Deciding whether provisions apply (or do not apply) as Parliament contemplated involves identifying Parliament’s purpose
for those provisions. Parliament’s purpose is the result Parliament intended to achieve, or the end in mind Parliament had,
for the provisions. Sometimes Parliament’s purpose will be readily ascertainable from the words used. Other times it will
be less obvious and a more in depth analysis will be required. It may also be relevant to consider Parliament’s purpose for
combinations of provisions.

115. 1S 13/01 explains that it is logical to first ascertain Parliament’s purpose to see whether the arrangement makes use of
the Act in a way that is consistent with its purpose. Knowledge of Parliament’s purpose provides a principled basis for
the inquiry into the facts (ie, the commercial and economic reality of the arrangement). This order is consistent with
comments in Ben Nevis at [102] and [104] that the test is one of “statutory construction” and is “firmly grounded in the
statutory language”.

Amalgamation provisions

116. Section FO 6 clearly prescribes that where shares held by an amalgamating company (A) in another amalgamating
company (B) are cancelled on an amalgamation, company A is treated as disposing of those shares at cost.

117. Under s CD 35 an amount derived by an amalgamated company on a resident’s restricted amalgamation is not a dividend
if it arises from the amalgamated company acquiring property of an amalgamating company, or being relieved of an
obligation owed to the amalgamating company.

118. Further, s CD 44(8) provides for amalgamated companies inheriting capital gains of amalgamating companies which cease

to exist. Capital gain amounts are not lost on amalgamation (or liquidation of subsidiary companies), although they are still
prevented from distribution tax free to ultimate shareholders until liquidation.

3 Section YA 1 of the Act.
4 See above at [1]-[3].
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119. Section FO 21 applies when amalgamating companies are parties to financial arrangements that are to be eliminated as
a result of an amalgamation. The loans are treated as being repaid in full on the amalgamation.

120. Both ss FO 21 and EW 46C were inserted by the Taxation (Annual Rates for 2016-17, Closely Held Companies, and Remedial
Matters) Act 2017. Under s EW 46C a debt is treated as fully repaid so no debt remission income arises where the parties
are part of the same wholly-owned group and there is no change in the net wealth of the economic group or dilution of
ownership interest. This is because the creditor is denied a bad debt deduction and the treatment would be otherwise
asymmetrical. Section FO 21 replicates this effect for amalgamating companies.

121. Section EW 5(10) removes lenders of NZD, interest free, repayable on demand loans from the financial arrangements
regime because such loans do not have any accrual implications for the lenders as they do not give rise to income or
expenditure. Only lenders were provided this treatment, as borrowers could have income arising from debt remission.

122. For s FO 21 to apply the “amalgamating companies” must be “parties to a financial arrangement that exists on the date of
the amalgamation”. TCO considered that s FO 21 applies even though the intercompany loans that will be eliminated are
excepted financial arrangements for the lenders.

123. TCO considered the purpose of s EW 5(10) and s EW 46C (which resulted in the introduction of s FO 21 to replicate the
effect for amalgamating companies), and found that this purpose aided the interpretation of s FO 21. Section EW 46C
only refers to a “debt”, the “debtor” and the “creditor”. There is no requirement that the debtor and creditor are parties to
a financial arrangement. However, in the context of a wholly owned group of companies, one might expect that the debt
could well be an excepted financial arrangement for a creditor under s EW 5(10). This does not prevent s EW 46C from
applying to treat the debtor as fully repaying the debt.

On liquidation

Capital gain amounts
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124. In general, under s CD 44(7) a company derives a “capital gain amount” (and a “capital gain” for the purposes of the
formula in s CD 44(1)) if it disposes of “capital property” (to a person, subject to restrictions for related parties) for an
amount that is more than the “cost of the property to the company”. A “capital gain amount” also includes an “available

capital distribution amount” derived from another company that was excluded from being a dividend on liquidation of
that company under s CD 26(2)(b).

125. If a distribution of surplus assets occurs on liquidation s CD 26 provides that the amount paid is a dividend only to the
extent to which it is more than:
e  the “available subscribed capital” per share calculated under the ordering rule; and

e the “available capital distribution amount” calculated under s CD 44.

126. Where a receipt is excluded from being a dividend under s CD 26(2)(b), the recipient company will have a capital gain
amount under s CD 44(7)(c) when calculating its “available capital distribution amount” under s CD 44(1).

127. Parliament’s purpose is that a capital profit should retain its character when passed on to shareholders on liquidation.
Further, Parliament intended to exclude from dividends any returns of available subscribed capital and approved capital
gains distributed by a company in liquidation.

Sections CA 1(2), CB1-CB5,CV 1

128. Taxpayers are taxed on income but not on capital receipts. This is set out most clearly in s CB 1 which states that an
amount that a person derives from a business is income of the person, but this does not apply to an amount that is of
a capital nature. The purpose of s CB 1 and the other identified provisions is to ensure that income is captured for tax
purposes and capital receipts are not. This is a fundamental cornerstone of our tax system.

Identifying the facts, features, and attributes Parliament expected to be present or absent

129. TCO considered, from the above analysis on Parliament’s purposes for the specific provisions at issue, that Parliament
would expect the following facts, features and attributes to be present in, or absent from such an arrangement:

e For the concessionary amalgamation rules to apply, Parliament would expect that two or more companies have
amalgamated and continued as one company as part of a genuine corporate restructuring.

e  Fora capital profit to be distributed tax free on liquidation and retain its character when passed on to shareholders,

Parliament would expect that the company has ceased to exist on liquidation, the amount to be a bona fide capital
amount, and that the distribution is made in a true economic sense.
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e For the consideration on a share disposal to constitute capital and not income Parliament would expect the shares
to be held long term in the nature of an investment to support the underlying business structure and to derive
dividend income, rather than to realise a gain on disposal.

The commercial reality and economic effects of the arrangement

130.

131.

132.

According to Ben Nevis, to consider whether an arrangement accords with Parliament’s purpose for the relevant provisions,
the arrangement is to be considered from the perspective of its commercial reality and economic effects. The arrangement
needs to be examined to see whether, and to what degree, the facts, features and attributes identified above are present

(or absent). This is not a matter of simply identifying the commercial features or purposes of an arrangement. The focus

is on what the arrangement, viewed as a whole, actually achieves.

Any steps in the arrangement that disguise the actual consequences for the parties, are artificial in a relevant way, or involve
any pretence or circularity, may be ignored for these purposes. Only the true commercial and economic outcomes of an
arrangement are tested against Parliament’s purpose for the relevant provisions. For example, the court in Ben Nevis said
that a “classic indicator” of a use that is outside Parliament’s contemplation is an arrangement structured so the taxpayer
gains the benefit of the relevant provision in an artificial or contrived way.

The court in Ben Nevis set out some of the factors that may be taken into account as part of an inquiry into the commercial
reality and economic effects of an arrangement. These include the following:

e the manner in which the arrangement is carried out

e therole of all relevant parties and their relationships

e  the economic and commercial effect of documents and transactions
e the duration of the arrangement, and

o the nature and extent of the financial consequences.

Application of the Parliamentary contemplation test

133.

To assess whether the arrangement was in accordance with Parliament’s purpose for the relevant provisions, TCO
conducted a detailed analysis of the arrangement provided by the Taxpayer from the perspective of its commercial reality
and economic effects (which was too detailed and specific to the Taxpayer’s circumstances to be summarised in this
TDS). Overall, TCO considered that the tax effects were uncontroversial, the use of the various provisions were within
Parliament’s purpose for those provisions. The facts, features and attributes that Parliament expected to be present

(or absent) were present.

Conclusion

134.

Accordingly, TCO concluded that the arrangement entered into by the Taxpayer did not have a tax avoidance purpose or
effect. Given this conclusion it was not necessary for TCO to go on to consider the “merely incidental” test.
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LEGAL DECISION - CASE SUMMARY

This section of the TIB sets out brief notes of recent tax decisions made by the Taxation Review Authority, the High Court,
Court of Appeal, and the Supreme Court.

We've given full references to each case, including the citation details where it has already been reported. Details of the
relevant Act and section will help you to quickly identify the legislation at issue. Short case summaries and keywords deliver
the bare essentials for busy readers. The notes also outline the principal facts and grounds for the decision.

These case reviews do not set out Inland Revenue policy, nor do they represent our attitude to the decision. These are
purely brief factual reviews of decisions for the general interest of our readers.

CSUM 23/01: High Court dismisses judicial review of decision to decline
application to amend assessments

Decision date: 29 August 2023

CASE
White v Commissioner of Inland Revenue [2023] NZHC 2368

LEGISLATIVE REFERENCES

Income Tax Act 2007, ss CD 4, CD 5, CD 41, CD 42,CW 17, DA 1,DA 2
Judicial Review Procedure Act 2016, s 8

Tax Administration Act 1994, ss 6, 6A, 113, 149A

LEGAL TERMS

Judicial review, application to amend assessment, relevant and irrelevant considerations, unreasonable, predetermined.
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FORUM
High Court

REVENUE TYPE(S)
Not applicable

TAX IN DISPUTE
Not applicable

DATE(S) HEARD

7 February 2023 with supplementary submissions received on 24 February 2023.

Summary

The High Court dismissed the applicant’s application under s 8 of the Judicial Review Procedure Act 2016 for judicial review of
a decision by the Commissioner declining the applicant’s application to amend his income tax assessments under s 113 of the
Tax Administration Act 1994.

The High Court was not persuaded that material relevant considerations were overlooked or that material irrelevant
considerations were taken into account in determining the application for amendment of the assessments. The High Court did
not consider that there was a predetermination of the application or that an unreasonable decision (one outside the bounds
of reason) had been made.
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Impact

There is no impact beyond that to the applicant.

Facts

The Commissioner applied for an order adjudicating the applicant bankrupt. The applicant opposed the application on the
basis that the sum claimed was incorrect and made an application for amendment of his income tax assessments under s 113
of the Tax Administration Act 1994. The application sought to reduce the applicant’s assessable income by claiming the benefit
of deductions for expenses from the applicant’s assessable income from salary and Work and Income.

The decision-maker considered the application by reference to SPS 20/03 and declined it on the basis that allowing the
deductions would not result in a correct assessment of the applicant’s income tax liabilities.

The decision-maker concluded that the applicant was not entitled to the benefit of the deductions because he had not incurred
them or the employment limitation denied the deductions.

The decision-maker further concluded that some expenses had already been claimed. The applicant himself admitted the
possibility of double counting.

Lastly, the decision-maker concluded that the application had failed to take account of an additional liability for income tax as
a result of a sale of property to the applicant at an undervalue.

Issues
The issues for consideration by the High Court were:

. Whether the Commissioner had failed to consider material relevant considerations and took into account material
irrelevant considerations;

. Whether the Commissioner’s decision was unreasonable; and

e Whether the Commissioner had predetermined the application for amending the assessments.

Decision

The High Court dismissed the applicant’s application under s 8 of the Judicial Review Procedure Act 2016 for judicial review of
a decision by the Commissioner declining the applicant’s application to amend his income tax assessments under s 113 of the
Tax Administration Act 1994.

While judicial review is available in relation to a decision under s 113 (Tannadyce Investments Ltd v Commissioner of Inland
Revenue [2011] NZSC 158, [2012] 2 NZLR 153 and Charter Holdings v Commissioner of Inland Revenue [2016] NZCA 499, (2016)
27 NZTC 22-075 at [59]) the High Court stated that it will be slow to interfere in the proper exercise of the Commissioner’s
statutory duties and discretions, or in decisions which involve the exercise of judgement in the statutory framework

(Raynel v Commissioner of Inland Revenue (2004) 21 NZTC 18,583 (HC) at [73]-[74]).

The High Court was not persuaded that material relevant considerations were overlooked or that material irrelevant
considerations were taken into account in determining the application for amendment of the assessments.

The relevant considerations said to have been overlooked were s CW 17 of the Income Tax Act 2007 and ss 6 and 6A of the
Tax Administration Act 1994. However, the High Court considered that there was no evidence that the applicant was
reimbursed any expense so incurred and no application for exempt income had been made in accordance with s CW 17 and
accordingly the High Court was not persuaded that s CW 17 was a relevant consideration. Sections 6 and 6A were accepted
to be relevant considerations however the High Court considered that there was no evidence that the decision-maker had
overlooked those provisions rather the evidence was to the contrary.

The irrelevant considerations said to have been taken into account were s 149A of the Tax Administration Act 1994 and the
income tax consequences for the applicant of the transfer of a property at an undervalue.

The decision-maker acknowledged his error in referring to s 149A of the Tax Administration Act 1994. The High Court was not
persuaded that anything turned on the error.
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The more significant issue related to the income tax liability considered to arise as a result of a sale of property to the applicant
at an undervalue. While the High Court considered that the decision-maker may have overstated the additional income tax
liability resulting from the dividend the liability to which he referred existed and accordingly he did not take into account an
irrelevant consideration.

The High Court did not consider that there was a predetermination of the application or that an unreasonable decision
(one outside the bounds of reason) (Webster v Auckland Harbour Board [1987] 2 NZLR 129 (CA) at 131) had been made.
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